United States Court of Appeals 
for the 


District of Columbia Circuit 





RECORD 








BRIEF FOR APPELLANT AND JOINT APPENDIX 


, Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


United States Court of Appeals 
' For the . * 
r } ’ ' . . C 5 
No. 13, 767 FILED eee 
ne ee er ee WAY -3 1¥d/ 


ANTHONY J. DEBERNARDO  Cy*yl d).Aliizasl’ 
CCERK 


897 


HERBERT BROWNELL, JR., 


Appellee 


= « 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DAVID CARLINER 
JACK WASSERMAN 


902 Warner Building 
Washington 4, D.C. 


Attorneys for Appellant 
Santangelo, Morrison and Martorano 
Of Counsel 








v 


(i) | 


QUESTIONS PRESENTED : 
| 
| 
1. Whether the right to counsel which is afforded to aliens in 

deportation proceedings under the due process clause of the Fifth 
Amendment and the Administrative Procedure Act is merely the right 
to be advised of the right to counsel, or whether it contemplates the 
actual right to be represented by counsel ? | 


2. Whether a penniless alien who has been in prison for twenty 
one years and is in confinement at the time of the deporation pro- 
ceeding has been afforded his right to counsel when he is advised 
that he has such a right, without the further advice that counsel for 
indigents may be had from legal aid societies without charge, when in 
fact, the appellee arranges for such representation on behalf of aliens 
who are incompetent by reason of mental disability or youth? 


3. Whether a warrant of deportation is valid when it is based 
upon a deportation hearing in which an alien has been deprived of his 
right to counsel solely by reason of his indigency? 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 

STATUTES AND REGULATIONS INVOLVED 
OTHER STATUTES 

SUMMARY OF ARGUMENT 


I. An alien is secured the right to assistance of counsel by constitutional 
due process, by the Administrative Procedure Act and by the regulations 
of the Immigration and Naturalization Service * «© = - 


The right to counsel is not the right to be advised of the right to 
counsel, but for a penniless alien in confinement, it is the right 
to have actual representation by counsel 


The nature and circumstances of the proceeding are additional 
factors which made the assistance of counsel essential for the 
appellant 4 ¢ & + & & : : 


Appellee’s administrative practice which —s for ssrepeentavion 
of mental incompetents and youth should be made applicable to 
financial incompetents a a ee ee ee ee 
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No. 13, 767 


ANTHONY J. DEBERNARDO 
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v. 


HERBERT BROWNELL, JR., 
Attorney General of the United States 
Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT | 


FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the District Court for the 
District of Columbia in favor of the defendant-appellee (J. A. 12). 
The jurisdiction of the District Court was invoked under 28 U.S.C. 
2201 and 5 U.S.C. 1009. This Court has jurisdiction of this appeal 
under 28 U.S.C. 1291. 





STATEMENT OF THE CASE 


The appellant, who came to the United States from Italy at the age 
of two years in 1912, had been ordered deported in 1932 upon the ground 
that he had committed two crimes involving moral turpitude, namely, 
third degree robbery and unlawful entry (J. A. 8). In 1952 while the 
appellant was in confinement at Clinton State Prison at Dannemora, New 
York, the Board of Immigration Appeals vacated the warrant of deporta- 
tion and reopened the proceedings for the specific purpose of determin- 
ing whether the latter offense, unlawful entry was a crime involving 
moral turpitude (J. A.32). 


As defined subsequently by the appellee's hearing officer, the issue 
to be resolved at the reopened hearing was: 


" . . . a determination whether the offense (unlawful 
entry) of which the respondent was convicted involves 
moral turpitude. Since the respondent was convicted 
of a lesser crime than for which he was indicted, we 
are faced with the legal problem of whether under the 
law governing criminal procedure in the State of New 
York, the court, in accepting a plea to a lesser degree 
of the crime charged, or one not necessarily included 
in the offense charged, must confine its consideration 
to the averments in the indictment which are pertinent 
to the lesser crime or its consideration limited to the 
statutory definitions of the lesser crime." 

(J. A. 15). 


A reopened hearing was accorded to the appellant on September 12, 
1952, at Clinton State Prison. At that time the following colloquy took 
place: 


Q. At this reopened hearing you have the right to be 
represented by counsel of your own choice and at 
your own expense, or by any other person duly 
qualified to practice before the Immigration and 
Naturalization Service. Do you wish to be so 
represented ? 
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Well, I do, but I have been a ward of the State | 

over 21 years; I have no funds so far as retaining 

an attorney or getting legal advice from any naturali- 
zation member who has practiced anything ano 
naturalization laws. 


Do you desire to be represented at the reopened hear- 
ing? 3 


I do, but there are things I don't know, like the law 
of 1917. I know I came in 1911. I don't know what 
the laws of 1917 are. : 


The question is this, whether or not you want to 
proceed with the reopened hearing at this time: 

without representation, or whether or not you | 

desire to be represented by a counsel or by any 
other person duly qualified to represent you. 


I would like to be represented by counsel because 
things in this proceeding I don't understand as far 
as Immigration laws. I would like this hearing 
postponed as I desire to be represented by counsel. 


You are informed that in view of the fact that you 
desire to be represented by counsel at the hearing 
your hearing is adjourned today to afford you an 
opportunity to obtain representation, with the under- 
standing that when your reopened hearing date is 

set in the near future that the hearing will be pro- 
ceeded with, with or without counsel. 


Thereafter, on February 5, 1953, again at Clinton State Prison, 
the reopened hearing was conducted by appellee. At that time, the follow- 


ing exchange took place: 


Q. Have you obtained counsel? 


A. Ihad a visit here on September 27 and 28 of 1952 
and told my family. They cannot retain counsel, 
they have no money. | 

Q. Are you ready and willing to proceed with the re- 
opened hearing at this time without representation ? 


A. Well, I have no counsel. 


Whereupon, the appellee's hearing officer proceeded to interrogate 
the appellant without further discussion of representation by counsel or 
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other qualified persons, or any statement by appellant that he was will- 
ing to waive representation by counsel, or advice to appellant by the 
hearing officer that services of counsel may be had by indigents without 
cost by legal aid or other organizations (J. A. 19, 20, 21). 


During the course of the hearing, an additional charge was lodged 
against the appellant. At this time the hearing officer stated: 
Q. You are advised that should you desire to obtain an 
attorney or other qualified person to represent you 
on this charge, permission for the continuance of 


the hearing will be granted. Do you desire repre- 
sentation? 


From the start, on September 12, I stated I would 
like a counsel. However, I received a visit here 
in September and I explained to my people. They 
have no funds to retain a counsel for me. I have 
no funds to retain a counsel for me. Being as you 
wanted to go ahead with the hearing whether I had 
representation or not, I am going ahead with the 
hearing." (J.A. 29). 


Whereupon the hearing proceeded until its close. 


On February 25, 1953, an order of deportation was entered against 
the appellant upon the basis of the reopened hearing held on February 5, 
1953. Thereafter, the appellant, without counsel, appealed from the 
order of deportation to the Board of Immigration Appeals. At the hear- 
ing before the Board, the appellant's sister, not an attorney or repre- 
sentative of a social service organization regularly engaged in such 
activity, appeared before the Board and "pleaded the sympathetic feature 
that the alien's family were all in the United States and that his deporta- 
tion would necessarily have to be to a country where he has no family 


since he has been in this country since he was two years of age." 


(J. A.3, 4, 6,31). Noargument was made to the Board uponthe legal issues 
presented in the hearing. (J. A. 4, 6). 


The Board of Immigration Appeals affirmed the order of deporta- 
tion on July 2, 1953. In April, 1955, after appellee ordered appellant to 
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surrender for deportation, an action was brought in the District Court 
for judgment, declaring that the order of deportation was void in that 
it is based upon hearings in which the appellant was deprived of the 
assistance of counsel. The trial court, instead, entered judgment 
for the appellee on February 1, 1957. : 


STATUTES AND REGULATIONS INVOLVED 


Section 19 of the Immigration Act of 1917, 39 Stat. 889, 3 U.S.C. 
155, provides: 


", .. Any alien... who is hereafter sentenced more 
than once to such a term of imprisonment (for a term of 
one year or more) because of conviction in this country 
of any crime involving moral turpitude, committed at 
any time after entry . . . shall, upon warrant of the 
seria General, be taken into custody and deported. 

. Pi | 


Section 6 (a) of the Administrative Procedure Act, 5 U. s. C. 
1005 (a) provides: | 


"Except as otherwise provided in this Act any person 
compelled to appear in person before any agency or 
representative thereof shall be accorded the right t_to 

be accompanied, | represented, and advised by counsel 
Or, if permitted by the agency, by other qualified repre- 
sentative. Every party shall be accorded the right to 
appear in person or by or with counsel or other duly 
qualified representative in any agency proceeding. ‘ 


The Act of September 27, 1950, 64 Stat. 1044; 8 U.S. c. 155a, 


provides: . 

"Proceedings under law relating to the exclusion or 
expulsion of aliens shall hereafter be without regard 
to the provisions of 5, 7, and 8 of the Administrative 
Procedure Act." 
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8 Code of Federal Regulations 95.2 (1949 Edition) provides: 


rs oan S Ss 


(b)(3) "A party to a case may be represented by any 

reputable individual of good moral character, whether 

or not admitted to practice in accordance with Section 

95.4, if such individual is appearing without monetary 

or other material remuneration and files a written de- 

claration to that effect, and if such representation is 

permitted by the officer in charge of the office having 

consideration of the case under consideration, the : 

Commissioner, or the Board." 
| 


8 Code of Federal Regulations 151.1 and 151.2 (c) (1951 Edition) 


‘yrovides: 


151.1 "After the alien has been taken into custody 

under a warrant of arrest and has been given a reason- 

able period of time to arrange for the presentation of 
his case, including, if desired, representation by | 

counsel, the case of the alien shall be referred to an " 
appropriate officer for hearing to determine whether s 
the alien is subject to deportation. ..." 


* 5 %* * 


151.2 (c) "At the commencement of the hearing under 
the warrant of arrest, the hearing officer shall . 

(3) advise the alien, if not represented by counsel or 
other qualified representative, that he may be so repre- 
sented if he desires and require him to state then and 
there for the record whether he desires such represen- 
tation. « « +" 


OTHER STATUTES 


Section 242 (b)(2) of the Immigration and Nationality Act of 1952, 
8 U.S.C. 1252 (b)(2) provides: 


(ate expense to the Government) by suck counsel, 





authorized to practice in such proceedings, as he s shall 
ay | choose." 





SUMMARY OF ARGUMENT 


Appellant is secured the right to counsel in a deportation hearing 
by constitutional due process, by the express provisions of the Adminis- 
trative Procedure Act, and by the regulations adopted by the Immigration 
and Naturalization Service. His right is one to have actual representation 
by counsel should he desire it, not merely one to be advised of a right to 


counsel. 


In the circumstances of this case, the appellant, a peniiiless alien 
who was in confinement at the time of his deportation hearing and had 
been imprisoned for twenty-one years, was deprived of his right to coun- 
sel solely by reason of his indigency. In view of the decision of the Su- 
preme Court in Griffin v. Illinois, 351 U.S. 12, and of this Court in— 

- Shioutakon v. District of Columbia, 98 U.S. App. D.C. 371, it was error 
to have subjected the appellant to a deportation hearing without first 
making counsel available to him. : 


The lack of fairness of appellant's deportation proceeding was com- 
pounded by the nature and purpose of the hearing. It was to. determine a 
complex issue of the criminal procedure of New York, namely, whether 
a court in accepting a plea to a lesser degree of a crime of which an ac- 
cused | is charged must look to the averments of the indictment pertinent 
to the lesser crime or to the crime's statutory definition. Denial of 
counsel to the appellant-alien who was confronted with such an issue, 
in view of the long series of right-to-counsel decisions of the Supreme 

/Court since Powell v. Alabama, 287 U.S. 45, and of the specific decision 
of this Court in Evans v. Rives, 75 App. D.C. 242, resulted in an unfair 


hearing. 


Finally, the appellee recognizes the need for representation by 


counsel for aliens in deportation proceedings. By his express policy 
he makes representation by social service and other agencies available 
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for those aliens who are mentally incompetent or who are under the age 


of 16 years. The power which he exercises for such aliens, he may, and ; 
by reason of the compulsion of the Administrative Procedure Act and the . | 
due process requirements of the Constitution, he must exercise for aliens | 


who are financially incompetent. 


ARGUMENT 
I 


An Alien Is Secured The Right To Assistance Of 
Counsel By Constitutional Due Process, By The 
Administrative Procedure Act And By The Regula- 
tions Of The Immigration And Naturalization Service 


The appellee will concede, as he must, that an alien is due the 
right to counsel in a deportation hearing. The constitutional right of 
due process requires it. Japanese Immigrant Case, 189 U.S. 86; 
Tisi v. Tod, 264 U.S. 231, 234; United States ex rel. Vajtauer v. Com- 
missioner, 273 U.S. 103; Chew v. Colding, 344 U.S. 590; Shioutakon v. 
District of Columbia, Note 18, 98 U.S. App. D.C. 371, 374; Powell v. 
Alabama, 284 U.S. 45; Johnson v. Zerbst, 304 U.S. 458. The Adminis- 
trative Procedure Act requires it, 60 Stat. 237, 5 U.S.C. 1005 (a). 
Compare Act of September 27, 1950, 64 Stat. 1044; 8 U.S.C. 155a. 
The appellee's regulations require it. 8 C.F.R. 151.2 (c). Moreover, 
the Immigration Manual which the appellee has prepared for the guidance 
of his employees, specifically advises the officers of the Immigration 
and Naturalization Service: 


"It is a requisite of a fair hearing that an alien, if he 
so desires, have the advice and assistance of counsel. 
And although previously informed of his right to coun- 
Sel, he is again at the beginning of each hearing, if 

: not represented by counsel, to be apprised that he 

| may be so represented." 754.3(c) Immigration Man- 

| a ual, United States Immigration and Naturalization 


Service, 7063 (1946 Edition). 





9 


It should be noted at the outset that the appellant's right to counsel 
is not less because a d deportation hearing is a civil | rather than a a criminal | 
proceeding. Cf. Brief for Appellant, Beall v. Poff, No. 13232, United fr 
States Court of Appeals for the District of Columbia Circuit; Brief for 
Respondent, Hyun v. Landon, No. 201, October Term, sais! page 41, 


affirmed by evenly divided Court, 350 U.S. 990. | 


On its constitutional footing, appellant's right to counsel is grounded 
upon the settled doctrine that "not even Congress may expel (an alien) 
without allowing him a fair opportunity to be heard, " Chew ve Colding, 
supra, at 598, notwithstanding that the deportation proceeding is civil 
in nature, and upon the equality settled doctrine that the "right to be 
heard . . . comprehend(s) the right to be heard by.counsel."" Powell v. &~ 
Alabama, supra, at 68, 69; and Johnson v. Zerbst, supra, at 463, each 
of which are applications of the concepts of due process, rather than 
of the Sixth Amendment's specific right to counsel in criminal proceed- 


ings. 


Moreover, this appeal is free from the problems of federalism 
which have concerned the Supreme Court in applying the Fourteenth 
Amendment to state criminal trials. See Bute v. Illinois, 333 U.S. 
640; and Betts v. Brady, 316 U.S. 455. Appellant therefore is not 
foreclosed by the majority view of the Court that denial of court-appointed 
counsel in state criminal proceedings involving noncapital cases is not 
of itself a deprivation of due process under the Fourteenth Amendment. 
For the standards of due process are of broader gauge under the Fifth than 
under the Fourteenth Amendment. See Footnote 13, Bute v. Illinois, supra, 
at 657, citing Palko v. Connecticut, 302 U.S. 319, 323, 324. 


Protection from self-incrimination and the requirement of an in- 
dictment for infamous crimes, for example, are each assured by the 
Fifth Amendment. Yet Twining v. New Jersey, 211 U.S. 78, and 
Hurtado v. California, 110 U.S. 516, have held that neither of these 


Fifth Amendment rights of due process are protected under the Fourteenth 
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Amendment. Thus, the decisions of the Supreme Court which follow the 
majority view of Betts v. Brady are not persuasive to overcome the 
appellant's right to counsel under the Fifth Amendment. 


In any event, the sole effect of the Fifth Amendment in the present 
appeal is to "permeate . . . the enactment" by Congress of the Admin- 
istrative Procedure Act and the hearing regulations adopted by the appel- 
lee rather than itself to provide appellant's right to counsel. Sung v. 
McGrath, 339 U.S. 33, 49; Shioutakon v. District of Columbia, supra. 
For the reasons which are developed below, to construe the Immigration 
Act of 1917, the Administrative Procedure Act, and the appellee's hear- 


ing regulations so as to subject aliens to deportation hearings in which 


they were deprived of counsel by reasons of indigency would bring those 
enactments into constitutional jeopardy. 


Il 


The Right To Counsel Is Not The Right To Be Advised 
Of The Right To Counsel, But For A Penniless Alien 
In Confinement, Is The Right To Have Actual Repre- 
sentation By Counsel 


What is at issue in this appeal is the nature of the right to counsel. 
Is it the right in fact to be represented by counsel at the deportation 
hearing? Or is it, as the appellee and the Court below conceived it, the 
right only to be advised of the right to counsel? _ a 

Does advice to the appellant that he has "the right to be represented 
by counsel of his own choice and at his own expense" afford the appellant 
of his right to counsel when he is indigent, has been imprisoned for 
twenty-one years, and is in confinement at the time the advice is given? 


The answers to these questions which the appellee has given by 
his administrative conduct, and the court below gave by its judgment 
for the appellee, would substitute gesture for deed and offer form for 
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substance. Whatever arguments there may be to support this approach 
to fundamental constitutional rights, they are arguments, especially 
with reference to the right to counsel, which have been invariably re- 
jected by the courts. | 


Since the historic decision of Powell v. Alabama, supra,! the 
judiciary has been particularly concerned with the effective availability 
of counsel. ! 


Although there have been lines of division in the opinions of the 
Supreme Court regarding the reaches of the Fourteenth Amendment 
upon the state courts in criminal prosecutions, as we have noted above, 
both the majority and minority views of the Supreme Court have rejected 
formalism as a judicial solution. : 


"The right to assistance of counsel and the correlative right to 
dispense with a lawyer's Ss help, " Mr. Justice Frankfurter has said, 
speaking for a majority of the Court in Adams v. United States, 317 ~~ 





U.S. 269, 279, "are not legal formalisms." "The Constitution’ Ss guaranty 
of assistance of counsel," Mr. Justice Black had said earlier in Avery v. 
Alabama, 308 U.S. 444, 446, "cannot be satisfied by mere formal ap- 


pointment (of counsel)." 


The test as to whether the appellant has been afforded the right 
of assistance of counsel, therefore, cannot be whether he was formally 





advised of that right. The mechanical, rote-like advice which was 

given the appellant can no more satisfy the requirements of due process 
then the mere formal appointment of counsel could satisfy it in the Avery 
decision. ; 


4 That the footing upon which Powell v, Alabama is based is the right of 

am accused to counsel in a criminal proceeding for a capital offense does not 
lessen its significance for one who has a constitutional right to ¢ounsel in a 
civil proceeding; See Point I above. Cf. Howard v. Overholser, 76 U.S. 

App. D.C. 166, 171; 130 F. 2d 429,434; and Dooling v. Overholser, No. 13499, 
U.S. Court of Appeals for the District of Columbia Circuit, decided February 28, 
1947; or for one whose right to counsel derives from statute or : i meena 
See Shioutakon v. United States, supra. 
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Rather the test must be whether, in the circumstances of the par- 
ticular case, Betts v. Brady, supra, at 462, the alien has had the actual 


right to representation by counsel, or has had a reasonable opportunity 


to obtain counsel and has waived his right. 

The facts in the present appeal make it cavil to suggest that the 
appellant -- a penniless alien confined to jail and who had been im- 
prisoned there for twenty-one years and whose family was without means 
to employ counsel -- has had a reasonable opportunity to obtain counsel. 


Advice to such an alien that he has the right to be represented by 
counsel, without more, is of a piece with the irony noted in Anatole 
France's deathless observation: 

~The law, in its majestic equality, forbids the rich 
as well as the poor to sleep under bridges, to beg in 
the streets, and to steal bread." Cited in Griffin v. 
Illinois, 351 U.S. 12, 23, concurring opinion. 

The State of Illinois was not free in the Griffin decision to effect a 
"squalid discrimination" against those who lacked the means to buy a 
transcript for an appeal. The principle applied there applies here. For 
neither should the Attorney General of the United States be free to pro- 
duce a discrimination against those aliens in deportation hearings who 
lack the means to employ counsel. 


Such has been the holding of at least two courts which have ruled 
upon the issue here presented. 


_ , In United States ex rel. Castro-Louzan v. Zimmerman, 94 F. Supp. 
22,/25 (B.D. Pa. 1950), the Court stated: 


"The record of the hearings of the Immigration and 
Naturalization Service . . . indicate on the surface that 
the formalities of a fair hearing were observed in that 
Relator was advised that he had a right to counsel. The 
substance of a fair and intelligent hearing, intelligent in 
the sense that the prisoner had knowledge of his rights 
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and that his rights were being protected was entirely 
lacking. Informing a prisoner with total resources 
of $30.00, a stranger in a strange land with a com- 
plete lack of knowledge of the language of the country 
that he had a right to counsel is almost an empty 
gesture. Under the Rules of the Service, represen- 
tatives of that Service are forbidden in any wise to | 
assist prisoners in obtaining counsel. This explana- 
tion was given to me as the reason for their total lack 
of action in that regard. Since, however, there are 
presently in Philadelphia the Legal Aid Society to | 
assist the indigent and the Reference Agency of the 
Philadelphia Bar Association to assist those who | 
need the assistance of counsel. . . this explanation 
does not appeal to me. In a matter involving a per- 
son's liberty, it is my opinion that we must look to. 
the substance rather than the form." See also 
Handlovits v. Adcock, 80 F. Supp. 425 (E.D. Mich. 
1948). 


Il 


The Nature And Circumstances Of The Pro- 
ceeding Are Additional Factors Which Made | 
The Assistance Of Counsel Essential For The | 
Appellant 


| 
Tt the appellant's view of the case the lack of counsel in the deporta- 
J, hearing is jurisdictional and vitiates the entire hearing. Johnson v. 
Zerbst, supra at 467, 468. I ! 


But whether the defect be jurisdictional or not, the facts here re- 
quired the presence of counsel at the deportation hearing. The gravity 
of the deportation proceedings, the circumstances_of the appellant, the 
complicated nature of the issue to be determined, and the complexities of 
the immigration laws all rendered the appellant's deportation hearing 
"so apt to result in injustice as to be fundamentally unfair." ‘Uveges Vv. 
Pennsylvania, 335 U.S. 437,.at 441. | 


Merely to state the issue decided in the hearing is to demonstrate 


the need for counsel. It was to determine 
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“whether under the law governing criminal proce- 
dure in the State of New York, the court, in accept- 
ing a plea to a lesser degree of the crime charged, 
jor one not necessarily included in the offense charge, 


‘must must confine its consideration to the averments of 
the indictment which are pertinent to the lesser 
crime or its consideration limited (sic) to the statu- 


tory definitions of the lesser crime." (J. A. 15). 


Surely, wherever an alien may need professional legal skill, he 
would need it to determine this issue. Cf. Walker v. Johnson, 312 U.S. 
275; Evans v. Rives, 75 App. D.C. 242; 126 F. 2d 633. 


IV 


Appellee's Administrative Practice Which Pro- 
vides For Representation Of Mental Incompetents 
And Youth Should Be Made Applicable To Financial 
Incompetents 


The force of the appellant's argument has been recognized by the 
appellee with respect to certain categories of aliens who are subjected to 
deportation proceedings. The appellee's Immigration Manual provides 
at page 7063, that waiver of counsel may not be accepted from a mental 
incompetent or from a person under the age of 16 years without notifica- 
tion to the guardian, relative, or friend. 


"If such persons are unknown, arrangements 
should be made for a representative of a social ser- 


vice or similar agency to be present."" (emphasis 
supplied) 


If the appellee deems such representation to be required for persons 
who are incompetent by reason of mental capacity or youth, he can 
scarcely claim th that representation is less required for persons who 
are fi financially unable. "Obviously . . . the economic position of the 
family cannot be controlling" for determining the right to counsel under 


the statute or regulation, Shioutakon v. District of Columbia, supra. 
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Nor is due process of law limited "merely to those who can pay their 
own way." Murdock v. Pennsylvania, 319 U.S. 105, 111. : 


The power which the appellee recognizes that he has for securing 
representation for mental incompetents and persons under the age of 16 
years, he can and should have exercised for the appellant. 


CONCLUSION 


For the reasons set forth above, we submit that the District Court 
erred and that the judgment below should be reversed. ! 


Respectfully submitted, : 


DAVID CARLINER 
JACK WASSERMAN 


902 Warner Building 
Washington 4, D. C. 


Attorneys for Appellant 


Santangelo, Morrison and Martorano 
Of Counsel 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[ Filed April 12, 1955] 


ANTHONY J. DeBERNARDO 
2174 Hughes Ave., 
Bronx, New York 


Action for Declaratory Judgment 
Plaintiff : | 
Vv 


HERBERT BROWNELL, JR., 
Attorney General of the 
- United States 


Civil Action No. 1636-'55 


Defendant 


ue ee ee ee ee ee Nee ee ee ee ee ee” 


COMPLAINT 

The plaintiff, Anthony J. DeBernardo, respectfully alleges: 

1. That this is an action for declaratory judgment under the De- 
claratory Judgment Act (28 U.S.C. 2201) and for review under the Admin- 
istrative Procedure Act (5 U.S.C. 1001 et seq.). : 

2. That the plaintiff entered the United States from Italy lawfully 
for permanent residence on June 15, 1912, at the age of two years and has 
been a resident of the United States continuously since that date. 

3. That the defendant is the Attorney General of the United States 
and is charged with the statutory duty to determine after appropriate 
hearings whether aliens are to be deported from the United States. 

4. Thaton February 8, 1932, the then Assistant Secretary of 
Labor issued a warrant of arrest for deportation of the plaintiff upon the 
ground that plaintiff had been sentenced more than once for a term of one 
year or more for the commission of crimes involving moral turpitude. 

5. That on April 5, 1932, while the plaintiff was in confinement 
at Sing Sing Prison, he was accorded a hearing under the aforesaid warrant 


of arrest. 
uo 
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6. That the plaintiff was not afforded the right to have counsel at : 
said hearing. 

7. That thereafter, a warrant was issued directing the deportation 
of the plaintiff to Italy. 

8. That on or about July 13, 1952, the defendant acting through 













the Board of Immigration Appeals, upon the motion of the plaintiff ~ 
ordered that the warrant of deportation be withdrawn and that the hear- + 
ing be reopened for the specific purpose of ascertaining whether in fact 

the plaintiff was deportable. 5 


9. That the hearing was reopened on September 12, 1952, while ; 
the plaintiff was in confinement at Clinton State Prison at Dannemora, 
New York. 

10. That at said hearing defendant advised plaintiff of his right to 
be represented by counsel and plaintiff indicated his wish to be so repre- 
sented but indicated that he had no funds for obtaining an attorney because 
he had been a ward of the state for over 21 years. 









11. That the said hearing was adjourned to afford plaintiff the oppor- 






tunity to obtain counsel. 






12. That the said hearing was reopened on February 5, 1953, while 





plaintiff was still in confinement at Clinton State Prison, Dannemora, 
New York. 

13. That the plaintiff had attempted to obtain counsel through his 
family but for lack of funds had been unable to obtain counsel. 

14. That the defendant, acting through a special inquiry officer 
of the Immigration and Naturalization Service, advised the plaintiff that 
a hearing would be conducted regardless of the absence of counsel. 

15. That the plaintiff did not waive his right to have the assistance “ 
of counsel at said hearing. 











3 16. That the said hearing was reopened pursuant to the decision of 






the Board of Immigration Appeals, specifically to determine whether 






a crime committed by the plaintiff was a crime involving moral turpitude. 






17. That the crime in question was a conviction in the County Court 
of Bronx County, New York, on October 4,%1927 of the misdemeanor of 






unlawful entry. 

18. That the determination of the question whether the aforesaid 
crime involved moral turpitude presented a complex question of law 
defined by the defendant, through the special inquiry officer of the Im- 
migration and Naturalization Service to be: 

" |... The legal problem of whether under the law governing 

criminal procedure in the state of New York, the court, in ac- 

cepting a plea to a lesser degree of the crime charged, or one 

not necessarily included in the offense charged, must confine its 
consideration to the averments in the indictment which are perti- 
nent to the lesser crime or its consideration limited to the statu- 

tory definition of the lesser crime." i 

19. That a hearing which is reopened for the purpose of determin- 
ing a complex question of law but which does not accord the plaintiff the 
assistance of counsel deprives the plaintiff of due process of law in 
violation of the Fifth Amendment to the Constitution and of the assistance 
of counsel in violation of the Sixth Amendment to the Constitution, and 
of Section 242 (b) (2) of the Immigration and Nationality Act of 1952, 

8 U.S.C.A. 1252 (b) (2). 
20. That during the course of the aforesaid hearing, plaintiff in 
ignorance of his legal defenses, permitted an additional charge to be 
lodged against him upon the basis of which the defendant ai an addi- 
tional ground of deportation. 
21. That.on or about February 25, 1953, upon the basis of the afore- 
said hearing, the defendant, acting through a special inquiry officer of 
the Immigration and Naturalization Service, entered findings of facts 
and conclusions of law, and an order of deportation based, inter 
alia, upon conclusions of law that the aforesaid misdemeanor involved 
moral turpitude and that the lodged charge was properly heard in said 
hearing. 

22. That thereafter, the plaintiff, without counsel appealed from 
the aforesaid decision to the Board of Immigration appeals. 

23. That the plaintiff's sister, not an attorney ora fears 


4 


of a social service organization, appeared before the Board of Immigra- 
tion Appeals, "pleaded the sympathetic feature that the alien's family 
were all in the United States and that his deportation would necessarily 
have to be to a country where he has no family since he has been in 
this country since he was two years of age", and that no argument was 
made to the Board of Immigration Appeals upon the legal issues pre- 
sented in the hearing. 

24. That the defendant, acting through the Board of Immigration 


Appeals affirmed the decision of the special inquiry officer and dismissed 


the appeal on or about July 2, 1953. 


25. That pursuant to the final order of deportation, the plaintiff has 


been ordered by the defendant to surrender for deportation on April 15, 
1955, to Naples, Italy. 

26. That if the plaintiff is deported, it will result in irreparable 
damage and hardship to him. 

WHEREFORE, plaintiff requests a judgment declaring: 

1. That the deportation hearings accorded to the plaintiff in 
1932 and in 1953 were a violation of the requirements of due process of 
law, of the constitutional right to assistance of counsel and of the Immi- 
gration and Nationality Act of 1952. | 

2. That the conclusion of law of the defendant that a conviction 
for unlawful entry is a conviction of a crime involving moral turpitude 
is contrary to law. 

3. That the order of deportation entered against the plaintiff is 
null and void; and 

4. Fora preliminary and permanent injunction restraining the 
defendant from deporting the plaintiff; 

5. For such other and further relief as may be appropriate. 

/s/ David Carliner 


Attorney for Plaintiff 
902 Warner Bldg., Wash., 4, D.C. 


Santangelo, Morrison and Martorano 


Of Counsel 








[ Filed June 24, 1955] 
ANSWER | 
Now comes the defendant by his attorney, the United States Attor- 
ney, and answers the complaint of plaintiff as follows: : 


First Defense 

Responding specifically to the numbered paragraphs of | the com- 
plaint the defendant avers: 

1. Defendant is not required to answer the allegations contained in 
paragraph 1 of the complaint. 

2., 3., 4., 5., Admitted. 

6. Denied. To the contrary, it is averred that the plaintiff was 
clearly advised of his right to counsel and that he mequivocally waived 
that right at that time. 

7. Admitted. 

8. It is admitted that the Board of Immigration Appeals ordered 
the warrant of deportation withdrawn and the proceedings reopened. 

It is averred that the said order was on July 30, 1952 and not July 13, 
1952. It is further averred that by the precise terms of that order of 
the Board of Immigration Appeals the hearing was reopened “for the 
purpose of receiving new material evidence". 

9., 10., 11. and 12. Admitted. 

‘8. The defendant is without knowledge upon which to either admit 


: 


or deny the allegations of paragraph 13 and therefore demands proof 


of the said allegations if material. 

14. It is admitted that upon the occasion of this continued hear- 
ing on February 5, 1953 the plaintiff was not represented by counsel 
and that the matter proceeded without representation by plaintiff. It 
is however averred that the hearing did not proceed until after the plain- 
tiff had clearly advised the special inquiry officer who was presiding at 
the said hearing that subsequent to the prior hearing and particularly on 
September 27, and 28th, 1952, the said plaintiff had been visited by mem- 
bers of his family and that he had told the members of his family of his 
desire for counsel. Plaintiff had theretofore and during the course of 
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the hearing of September 12, 1952, advised the special inquiry officer 
that he was without funds personally to obtain counsel and upon the contin- 
ued hearing of February 5, 1953, plaintiff advised with reference to his 
family "that they cannot retain counsel, they have no money." 
15. The allegations of paragraph 15 constitute conclusions of law 


and require no answer. 

16. It is admitted that the hearing in deportation proceedings was 
ordered reopened by the Board of Immigration Appeals for the purpose, 
inter alia, of determining whether the crime referred to in that order 
as committed by the plaintiff was a crime involving moral turpitude. 

It is specifically averred, however, that by the precise terms of the said 
order of the Board of Immigration Appeals dated July 30, 1952, the "hear- 
ing be reopened for the purpose of receiving new material evidence." 

17. It is admitted that the Board of Immigration Appeals in its 
order of July 30, 1952 referred to the crime of unlawful entry as set 
forth in paragraph 17 of the complaint. 

18. It is admitted that the special inquiry officer in his decision 
of February 25, 1953 used the language as stated in paragraph 18 of the 
complaint. 

19. The allegations of paragraph 19 constitute conclusions of law 
and require no answer. However, if answer be required then the said 
allegations are denied. 

20. It is admitted that an additional charge was lodged by the special 
inquiry officer during the hearing held on February 5, 1953. It is denied 
that the plaintiff at that time was "in ignorance of his legal defenses". 

It is further specifically averred that at the time the additional charge 
was lodged by the special inquiry officer, the said special inquiry offi- 
cer offered the plaintiff a continuance of the hearing in order to prepare 
his defense thereto and in order to obtain counsel if he so desired. This 


offer was declined by the plaintiff. 
21., 22., 23., 24., and 25. Admitted. 
26. Denied. 
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Second Defense ! 
For further answer and as a separate and complete defense to the 
complaint, the defendant avers that the complaint fails to state a cause 


of action upon which this Court may grant relief. 
Third Defense | 
For further answer and as a separate and complete defense to the 


complaint, the defendant avers that the administrative proceedings have 
been properly conducted pursuant to law and regulation; that there has 
been no arbitrary and capricious determination made anywhere in the 
said administrative proceeding; that the final result is premised upon 
a careful consideration of the entire administrative record and the appli- 
cation of the appropriate statutory law; that the determinations made therein 
have been properly and reasonably made and should not be distrubed by 
this Court. | 
WHEREFORE having fully answered plaintiff's complaint the defen- 

dant demands judgment together with the costs of this action. ; 

/s/ Leo A. Rover : 

United States Attorney 

/s/ Oliver Gasch 

Assistant United States Attorney 

/s/ Frank H. Strickler 

Assistant United States Attorney 

/s/ Catherine B. Kelly | 

Assistant United States Attorney 

/s/ William B. Taffet : 


Special Assistant to the 
United States Attorney 


(CERTIFICATE OF SERVICE) 
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[ Filed June 19, 1956] “ 
PRETRIAL MEMORANDUM 
This is an action for declaratory judgment to set aside an order of 
deportation entered by the Attorney General. 


The plaintiff entered the United States as a lawful permanent resi- ” 
dent at the age of two years in 1912 and has been a resident continuously ‘ 
since that date. € 

Deportation proceedings were instituted against the plaintiff on . 


April 5, 1932, by the service upon him of a warrant of arrest for depor- 
tation. An order of deportation was thereafter entered against the plain- } 
tiff, but on July 30, 1952, the order was withdrawn by the Board of Immi- f 
gration Appeals and the deportation hearings were reopened for the pur- 
pose of receiving new material evidence relating to the plaintiff's depor- 
tability. 
Thereafter on September 12, 1952, while the plaintiff was in confine- 
ment at Clinton State Prison at Dannemora, New York, the deportation 
hearings were reopened. Defendant advised the plaintiff of his right to 
be represented by counsel. Plaintiff indicated his wish to be so repre- 
sented but indicated that he had no funds for obtaining an attorney because 
he had been a ward of the state for over 21 years. 
The hearing was then recessed to permit plaintiff to obtain counsel 
through his family. On February 5, 1953, the hearing was resumed 
at which time plaintiff advised defendant that he had been unable to obtain 
counsel and that his family had been unable to retain counsel for him be- 
cause of lack of funds. 
Defendant advised the plaintiff that the deportation hearing would 
be held regardless of the absence of counsel. At the hearing, new evi- A 
dence was introduced to determine whether a crime commited by the 
plaintiff, namely, a misdemeanor of unlawful entry, was a crime in- 
volving moral turpitude. In addition, a further charge was lodged 
against the plaintiff, upon the basis of which the defendant entered an 
additional round of deportation. Thereafter, the Immigration and 
Naturalization Service entered findings of fact, conclusions of law, 
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and a final order of deportation based upon the deportation hearing held 
in the absence of counsel. 

Thereafter, the plaintiff acting through his sister appealed to the 
Board of Immigration Appeals and pleaded sympathetic features of his 
case but presented no argument upon the legal issues involved in his 
deportation hearing. The appeal was dismissed by the Board of Immigra- 
tion Appeals on July 2, 1953, and the final order of deportation was af- 
firmed. 

Plaintiff contends: | 

1. That he did not waive the assistance of counsel at any time 
during the deportation process. ! 

2. That the failure to accord the plaintiff assistance of counsel 
deprived him of due process of law required under the Fifth Amendment 
to the Constitution, of his right to counsel under the Sixth Amendment to 
the Constitution, and was a violation of Section 242 (b) (3) of the Immigra- 
tion and Nationality Act of 1952, 8 U.S.C.A. 1252 (b) (2). 

3. That the hearings held without assistance of counsel are null 
and void, and that the order of deportation based upon such hearings is 
void. 

13 4. That the ruling of the defendant that plaintiff's setts for 
unlawful entry is for a crime involving moral turpitude is contrary to 
law. | 

Defendant contends: | 

1. That the complaint fails to state a cause of action. : 

2. That the administrative proceedings have been properly con- 
ducted pursuant to law and regulation, that the findings have been proper- 
ly and reasonably made upon the basis of the entire administrative record. 

3. That with regard to the lodging of an additional charge against 
the plaintiff, the plaintiff was offered a continuance of his deportation 


hearing in order to prepare his defense, and to obtain counsel, if he so 
desired, and that plaintiff declined this offer. ! 
Counsel for the parties agree that any official government docu- 


ments, either originals, photostats, or carbons,may be introduced without 
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formal proof, subject to objections as to relevancy, competency, and 
materiality. 

/s/ Charles H. McLaughlin, Judge 
/s/ David Carliner 
Attorney for Plaintiff 


/s/ Catherine B. Kelly 
Attorney for defendant. 


[ Filed Feb. 1, 1957] 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This cause having come on for trial, and the Court having considered 
the pleadings herein, plaintiff's Immigration and Naturalization Service 
Record No. A-7991057, and having heard argument of counsel, the Court 
makes the following findings of fact and conclusions of law: 

FINDINGS OF FACT 

1. Plaintiff is a native and citizen of Italy. 

2. Plaintiff was admitted to the United States for permanent resi- 
dence on June 15, 1912. 

3. Plaintiff was convicted of the crime of unlawfully entering a 
building in violation of Section 405 of the New York Penal Code, and on 
October 4, 1927, was sentenced to the New York City Reformatory for an 
indefinite term, the maximum being three years. 

4. Plaintiff was convicted in the Court of General Sessions, New 
York, New York, on June 29, 1931, of the crime of robbery, third degree, 
while armed, and sentenced July 9, 1931, for a term of fifteen years. 

5. After serving more than a year of his sentence, plaintiff es- 
caped from prison, and was thereafter convicted in Westchester County 
Court, White Plains, New York, on September 14, 1932, of the crime 
of robbery, second degree, and sentenced to prison for a term of fifteen 
years. 
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6. Pursuant to hearing held on April 5, 1932, it was ordered 
that the plaintiff be deported to Italy, such deportation to be deferred 
until such time as the plaintiff was released from imprisonment. 

7. On July 30, 1952, the Board of Immigration Appeals ordered 
that the plaintiff's Warrant of Deportation be withdrawn and the hearing 
reopened for the purpose of receiving new and material evidence. 

8. A further hearing was held on September 12, 1952, which hear- 
ing was continued for the purpose of allowing plaintiff to secure representa- 
tion of counsel. 

9. On February 25, 1953, a final hearing was held, at which time 
plaintiff was ordered to be deported from the United States under the Act 
of February 5, 1917, in that, on or after May 1, 1917, he had been sen- 
tenced more than once to imprisonment for terms of one year or more 
because of convictions in this country of crimes involving moral turpitude, 
committed after entering, to wit: unlawful entry, robbery, third degree, 
and robbery, second degree. i 

10. On July 2, 1953, plaintiff's appeal from the above order was 
dismissed, and, at the same time, his application for suspension of deporta- 
tion was denied. 2 

On April 12, 1955, plaintiff instituted the proceedings herein. 


CONCLUSIONS OF LAW 7 
1. Plaintiff was properly held deportable by agents of defendant 
under the Immigration Act of February 5, 1917, in that, on or after May 1, 
1917, he had been sentenced more than once to imprisonment for terms 
of one year or more because of convictions in this country of crimes in- 


volving moral turpitude, committed after entering, to wit: unlawful entry, 


robbery, third degree, and robbery, second degree. 

2. There was no denial of due process in plaintiff's deportation hear- 
ings, since he was afforded ample and reasonable Suporte to obtain 
counsel. 

16 3. The crime of unlawful entry, of which plaintiff was ‘convicted, 
involves moral turpitude. : 

4. Defendant is entitled to judgment herein. 
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ORDER 

Pursuant to findings of fact and conclusions of law filed herein, 
it is by the Court this Ist day of February, 1957, 

ORDERED that judgment be entered herein for defendant together 
with cost of this action, and it is 

FURTHER ORDERED that the complaint be and the same is hereby 
dismissed. 

IT IS FURTHER ORDERED that the defendant stay deportation of 
plaintiff until February 15, 1957, or until further order of this Court, 
in order to give plaintiff an opportunity to file an appeal herein. 


/s/ Ross Rizley 
JUDGE 
No objection to form: 
/s/ David Carliner 
Attorney for Plaintiff 


[ Filed Feb. 14, 1957] 
NOTICE OF APPEAL 
Notice is hereby given this 14th day of February, 1957, that 
ANTHONY J. DEBERNARDO, Plaintiff hereby appeals to the United 
States Court of Appeals for the District of Columbia from the judgment 
of this Court entered on the lst day of February, 1957 in favor of 
HERBERT BROWNELL, JR., Attorney General of the United States, 
against said Anthony J. DeBernardo. 
/s/ David Carliner 
Attorney for Plaintiff 


Notice to: > & = & 


Hon. Oliver Gasch, United States Atty., United States Courthouse. 


v4 
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[ Filed Feb. 20, 1957] 
STIPULATION DESIGNATING RECORD: 
The parties hereto stipulate that the record on appeal consist of 
the following: 
1. Complaint 
2. Answer 


3. Pre-Trial Memorandum 
4. Immigration File relating to Plaintiff (to be transmitted in 


original form to the Court of Appeals) 
5. Findings of Fact and Conclusions of Law 
6. Judgment of the Court 
7. Notice of Appeal 
8. Stipulation Designating Record 
/s/ David Carliner 
Attorney for Plaintiff 


/s/ John W. Kern, I 
Ass't U.S. Atty. 
Dated: February 20, 1957. 
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Tri UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service ’ 
File: AT 991 057 (St. Albans) February 25, 1953 “ 
In Re: ANTONIO DEBERNARDO or _ 
ANTHONY DEBERNARDO or 


ANTHONY JAMES DEBERNARDO: 
IN DEPORTATION PROCEEDINGS: 
In Behalf of Respondent: No one. 
Charges: Warrant - Act of 1917 - Sentenced more than once after c 
entry for crimes - Robbery, third 
degree and Unlawful Entry; 

Lodged - Act of 1917 - Sentenced more than once after entry 
for crimes - Robbery, Second 
degree. 

Application: None. 

Detention Status: Detained at Clinton (State) Prison, Dannemora, New 
York. . 

Warrant of Arrest Served: April 5, 1932. 


Discussion as to Deportability: The record relates to a 43-year-old, 
Single male, a native and citizen of Italy, who last entered the United 
States at the port of New York, New York, on June 15, 1912 as a passen- 
ger on the SS "Roma" at which time he was admitted for permanent resi- 
dence. That entry has been verified. 

Exhibit # 8, is a certified copy of Indictment, Cal. No. 184/27, 
No. 223/27, setting forth that Anthony De Barnardo was indicted of the 
crimes of burglary, third degree, grand larceny in the second degree, 
and criminally receiving stolen property. The record shows that re- 
spondent was allowed to plead guilty to the crime of unlawful entry in 
County Court, Bronx, New York and on October 4, 1927 sentenced to the 
New York City Reformatory for Misdemeanants. Respondent identified 
Exhibit #8 as relating to him. 

Prior to its amendment on September 1, 1935, Section 405 of the 
New York Penal Code defined the crime of unlawfully entering a building, 
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as follows: | 
"A person who, under circumstances or in a manner not amounting 
to burglary enters a building or any part thereof, with intent to 
commit a felony or a larceny, or any malicious mischief, is 
guilty of a misdemeanor". 


Tr 2 The issue here present is a determination whether the éttense of 


which the respondent was convicted involves moral turpitude.: Since 
the respondent was convicted of a lesser crime than for which he was 
indicted, we are faced with the legal problem of whether under the law 
governing criminal procedure in the State of New York, the court, in 
accepting a plea to a lesser degree of the crime charged, or one not 
necessarily included in the offense charge, must confine its considera- 
tion to the averments in the indictment which are pertinent to the lesser 
crime or its consideration limited to the statutory definitions of the 
lesser crime. | 

Section 405 of the New York Penal Law, at the time of the commission 
of the offense, required that the entry must be "with intent to commit a 
felony, or a larceny, or any malicious mischief". Using the statutory 
definition of the lesser crime, unlawful entry, as the determinant by 
which the surplus allegations in the indictment is eliminated, I find that 
the remaining averments charge the respondent with an attempted entry 
and entering with intent to commit the crime of larceny, one of the three 
limiting elements in the statute. Accordingly, under the circumstances 
of this case and under the laws of the State of New York, the record of 
conviction with which we are concerned clearly indicates that the re- 
spondent was convicted of a crime involving moral turpitude, to wit: 
Unlawful Entry. | 

Exhibit #9 is copy of sentence setting forth that Anthony DeBernardo 
was in Court of General Sessions, County of New York, New York, con- 
victed, by confession, on June 29, 1931 of the crime of Robbery third 
degree (while armed) and on July 9, 1931 sentenced to State Prison for 
a term of fifteen years, 5 years of said term imposed by the Court as 
increased punishment, as provided by Section 1944 of the Penal Law 


16 
(while armed). Respondent identified Exhibit #9 as relating to him. 

Respondent testified that after serving about one year of the afore- 
mentioned sentence at State Prison, Sing Sing Prison, Ossining, New 
York, he escaped from that institution, and that subsequent to his es- 
cape was arrested and charged with having committed the crime of robbery 
in the first degree. 

Respondent's Exhibits "A" and "B" are certified copies of Indict- 
ment and Extract of Minutes, setting forth that Anthony Debernardo was 
indicted of the crime of Robbery in the First Degree, and at a term of 
the County Court, Westchester County, White Plains, New York, on 
September 14, 1932, plead guilty to the crime of Robbery, second degree, 
and sentenced to State Prison for a term of fifteen years. Crime com- 
mitted August 14, 1932. Respondent identified these documents as re- 
lating to him. 

Both of the offenses, Exhibits #9 and "A" - "B", committed by the 
respondent, are crimes involving moral turpitude. The second crime, 
Exhibits "A" and "B", was committed after respondent had been convicted, 
sentenced and served part of the sentence of the crime as shown in Exhibit 
#9. The charge that he has been sentenced, subsequent to May 1, 1917, 
to imprisonment more than once for a term of one year or more for the 
commission subsequent to entry, of a crime involving moral turpitude, has 
been sustained. 


Tr3 Findings of Fact: Upon the basis of all the evidence adduced, it is 


found: 

(1) That the respondent is an alien, a native and citizen of Italy; 

(2) That the respondent last entered the United States at the port 
of New York, New York, on June 15, 1912, ex SS "Roma", admitted 
for permanent residence; 

(3) That the respondent was convicted in County Court, Bronx, New 
York, of the misdemeanor of unlawful entry and on October 4, 1927 sen- 
tenced to the New York City Reformatory; 

(4) That the respondent was convicted in Court of General Sessions, 
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New York, New York, on June 29, 1931, of the crime of Robbery, third 
degree, while armed, and sentenced July 9, 1931 to State Prison fora 
term of fifteen years, five years of said term imposed by the Court as 
increased punishment, as provided by Section 1944 of the Penal Code, 
(while armed); ; 
(5) That during July 1932, while serving the aforementioned sen- 
tence, respondent escaped from State Prison; : 
(6) That the respondent was convicted in Westchester County Court, 
White Plains, New York, on September 14, 1932, of the crime of Rob- 
bery, second degree, crime committed August 14, 1932, and sentenced 
to State Prison for a term of fifteen years. 





Conclusions Of Law: Upon the basis of the foregoing findings of fact, it 
is concluded: 

(1) That under Section 19 of the Immigration Act of 1917, the 
respondent is subject to deportation, in that, on or after May 1, 1917, 
he has been sentenced more than once to imprisonment for terms of one 
year or more because of conviction in this country of crimes involving 
moral turpitude, committed after entry, to wit: Unlawful _ Robbery, 
third degree, and Robbery, second degree. : 


an 


ORDER: It is ordered that the alien be d-orted from the United States 
in the manner provided by law on the following charge: | 
The Act of February 5, 1917, in that, on or after May 1, 1917, 
he has been sentenced more than once to imprisonment for terms 
of one year or more because of conviction in this country of crimes 
involving moral turpitude, committed after entry, to wit: Unlaw- 
ful Entry, Robbery, third degree, and Robbery, second degree. 


. /s/ A. G. Casavant : 
Special Inquiry Officer 





Tr5 REOPENED 


HEARING: ANTHONY DE BERNARDO, 
Respondent 
A-7 991 057 
Date: September 12, 1952 - 10:00 A.M. 
Place: Clinton Prison, Dannemora, N.Y. 
Hearing 


Officer: Arthur G. Casavant 
Stenographer: Leon G. Gennett 


HEARING OFFICER TO RESPONDENT: 

Q. Do you speak and understand the English language? <A. Ido. 

Q. What is your full, true, and correct name? A. Anthony James 
De Bernardo. James, that was over here in this country when I was con- 
firmed. 

Q. Will you please raise your right hand. (Respondent complies). 
Do you solemnly swear that all of the statements you are about to make 
in this proceeding will be the truth, the whole truth, and nothing but the 
truth, so help you God? A. Ido. ; 

Q. Are you the same Anthony De Bernardo who was accorded a hear- 
ing under immigrant warrant at Sing Sing Prison on April 5, 1932? A. 

I didn't know it was a hearing. Some Immigration officials came up 
and asked me questions. I wasn't sworn in or nothing. | 

Q. Were you later informed that a warrant directing your deporta- 
tion to Italy had issued? A. The prison officials notified me there was 
a warrant placed against me. 

Q. I show you copy of letter dated September 5, 1952 notifying 
you of the time and place that hearing in your case would be reopened. 
Did you receive the original of this letter? <A. I did. 

Q. I show you copy of letter from the Board of Immigration Ap- 
peals dated July 13, 1952 ordering that your motion be granted and that 
warrant of deportation be withdrawn and that the hearing be reopened for 
the purpose of receiving new material evidence. Did you receive that 
letter? A. I received that letter from Washington, yes, I did. 
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Q. Letter dated September 5, 1952 notifying you of the time and 
place of hearing in your case and copy of order of the Board of Immigra- 
tion Appeals are entered of record as Exhibits #3 and #4. Do you under- 
stand? A. Yes. : 

Q. The purpose of these proceedings is to reopen the hearing in 
your case to afford you an opportunity to show cause why you should not 
be deported from the United States. Do you understand that?) A. Ido. 

Tr 6 Q. The warrant of arrest issued February 8, 1932 by the then 
Assistant Secretary of Labor charged that you were in the United States 
in violation of the Immigration Act of 1917 for the reason that you had 
been sentenced after May 1, 1917 to imprisonment more than once fora 
term of one year or more for the commission subsequent, that is after 
your entry, of crimes involving moral turpitude, namely: robbery, 
third degree, and unlawful entry. Do you understand that? A. Yes. 

Q. At this reopened hearing you have the right to be represented 
by counsel of your own choice and at your own expense, or by any other 
person duly qualified to practice before the Immigration and Naturali- 
zation Service. Do you wish to be so represented? A. Well, I do, but 
I have been a ward of the State over 21 years; I have no funds so far as re- 
taining an attorney or getting legal advice from any naturalization mem- 
ber who has practiced anything about naturalization laws. | 

Q. Do you desire to be represented at the reopened hearing? 
A. Ido, but there are things I don't know, like the law of 1917. I knowl 
came in 1911. I don't know what the laws of 1917 are. Poy ee 
Q. The question is this, whether or not you want to proceed with the 
reopened hearing at this time without representation, or whether or not 
you desire to be represented by a counsel or by any other person duly 
qualified to represent you? A. I would like to be represented by counsel 
because things in this proceeding I don't understand as far as Immigration 
laws. I would like this hearing postponed as I desire to be represented 
by counsel. 4 
Q. You are informed that in view of the fact that you desire to be 
represented by counsel at the hearing, your hearing is adjourned today 
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to afford you an opportunity to obtain representation, with the under- 


standing that when your reopened hearing date is set in the near future, 
that the hearing will be proceeded with, with or without counsel. Do 
you understand that? <A. Yes. 

Q. You are requested to advise the District Director, Immigration 
and Naturalization Service, St. Albans, Vt., as the address appears on 
the letter of September 5, 1952 notifying you of the time of the hearing, 
as to when your counsel or representative will be available. It is 
understood that you will take immediate steps to obtain counsel. Do 
you understand that? A. Ido. 

Hearing adjourned 10:30 A.M. 


Tr7 REOPENED HEARING: ANTHONY DE BERNARDO, 
Respondent 
A-7 991 057 
Date: February 5, 1953 - 10:00 A.M. 
Place: Clinton Prison, Dannemora, 
MY 
Special Inquiry Officer: Arthur G. Casavant 
Stenographer: Leon G. Gennett 


SPECIAL INQUIRY OFFICER TO RESPONDENT: 

Q. What is your full and correct name? A. Anthony James 
De Bernardo. 

Q. Will you please raise your right hand. (Complies). Do you 
solemnly swear that all of the statements you are about to make in this 
proceeding will be the truth, the whole truth, and nothing but the truth, 
so help you God? A. Ido. 

Q. Are you the same Anthony James De Bernardo whose hearing 
was adjourned at this institution on September 12, 1952? A. That's 
right. 

Q. At that time the hearing was adjourned to afford you an oppor- 
tunity to obtain counsel if you so desire, and you were placed on notice 


that if you did not desire or obtain counsel, that the hearing would. be 
proceeded with at the next date it was set? A. That's right. 

Q. Have you obtained counsel? A. I had a visit here on Septem- 
ber 27 and 28 of 1952 and told my family. They cannot retain counsel, 
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they have no money. 

Q. Are you ready and willing to proceed with the one Ee hearing 
at this time without representation? A. Well, I have no counsel. 

Q. I show you copy of letter sent to you January 26, 1953 notifying 
you of the time and place of reopened hearing in your case. " you re- 
ceive the letter? A. Yes, I have it. ! 

Q. Letter dated January 26, 1953 notifying you of the — and place 
of hearing in your case is entered of record as Exhibit #5. Do you under- 
stand? A. Yes. | : 

Q. You are informed that I have read the previous hearing accorded 
you at Sing Sing Prison, Ossining, New York April 5, 1932. Would you 
like me to read that hearing so it would bring you up to date? A. At 
that time I didn't understand it was a hearing. 


Tr 8 Q. Do you want me to read it to you or would you like to read it 


yourself? <A. I just as soon read it. . 

S.I.0O.: Let the record show respondent reads previous i ieee. 

Q. As previously informed and as you stated on September 12, 1952 
you had received a copy of letter from the Board of Appeals in Washington 
that the hearing be reopened for the purpose of receiving new material evi- 
dence. Also, you are again informed that the purpose of this reopened 
hearing is to afford you an opportunity to show cause why you should not 
be deported in conformity with law. Do you understand that? A. Yes. 

Q. I show you statement made by Crescenza Raffaela De Bernardo 
April 21, 1932 (shown to respondent). Did you read this statement? 

A. I read it. : 

Q. Who is Crescenza Raffaela De Bernardo? A. I never knew 
my father as Crescenza. It's my father but I knew him as Ralph. 

Q. State of father of respondent, Crescenza Raffaela De Bernardo, 
is entered of record as Exhibit #6. Do you understand ? A. I do. 

Q. I show you Government Form I-404 setting forth that Antonio 
De Bernardo, age 2, native and citizen of Italy, arrived in the United 
States at New York on June 15, 1912 on the SS "Roma" accompanied by 
mother, Felicia Yacolare and sisters, Palma and Maria, and ask if that 
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is the date you first entered the United States? A. Well -- 

Q. Did you come with your mother and sister? A. I did. 

Q. This Government form I-404 is entered of record as Exhibit 
#7. Have you any objection to this being made part of the record? 

A. I don't. 

Q. Since June 15, 1912 have you lived continuously in the United 
States? A. Yes. 

Q. In the hearing of April 5, 1932 at Ossining, New York the fol- 
lowing question was asked: "Were you on October 4, 1927, sentenced to the 
New York City Reformatory for an indefinite term, the maximum being 
three years, for the crime of unlawful entry?" and the answer was: 
"Yes". Is that correct? A. That is correct. 

Tr9 Q. I show you certified copy of indictment and endorsement, Su- 
preme Court, County of Bronx, N.Y. No. 184/27 and No. 223/27 setting 
forth that Anthony De Bernardo and another, was indicted of the crime 
of burglary in the third degree, grand larceny in the second degree, 
and third count, criminally receiving stolen goods; on April 14, 1927 
entered plea of guilty, noted on May 12, 1927 pleaded guilty; on October 
4, 1927 committed to the New York City Reformatory of Misdemeanants, 
and ask you if this relates to you? A. (Record examined by respondent). 
Yes, definitely this relates to me. However, I don't see anything about 
pleading guilty to unlawful entry as a misdemeanor. I did plead guilty 
but I did not plead guilty to the indictment. 

Q. This certified copy of indictment and endorsement is entered of 
record as Exhibit # 8. Do you understand? A. Yes. 

Q. Have you any objection? A. None whatsoever. I have to 
object myself; I have no counsel. 

Q. It is noted that count one of the indictment, burglary in the third 
degree, charges that Anthony De Bernardo did feloniously and burglari- 
ously did break into and enter with intent to commit some crime therein, 
to wit: to steal, take, and carry away; and count two, grand larceny in 
the second degree, did feloniously steal, take, and carry away with force 
and arms eighteen suits of clothing; and three, criminally receiving 
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stolen property that he did "unlawfully and unjustly did feloniously re- 
ceive and have, then and there well knowing the said goods, chattels and 
personal property to have been feloniously stolen, taken and carried 
away". The certified copy of indictment and endorsement shows that 
Anthony De Bernardo plead guilty to unlawful entry and was committed 
to the New York City Reformatory of Misdemeanants. A. That's right. 
I want it understood that it was a misdemeanor. | 

Q. The record shows you entered a plea of guilty to unlawful entry. 
Is that correct? A. That is correct. | 

Q. How long did you serve in the New York Reformatory? A. Less 
than six months. 





Q. Was that an indefinite sentence of one day to peed years rs 

é A. Three months to three years. 

Q. In 1927 Section 405 of the New York Penal Code, unlawful entry, 
defined the crime of unlawfully entering a building as follows; "A per- 
son who, under circumstances or in a manner not amounting to burglary, 
enters a building or any part thereof with intent to commit a felony or 
a larceny or any malicious mischief, is guilty of a misdemeanor. 

Do you understand that? A. I understand that. You see, the reason 
why that I was given a plea of unlawful entry, it was proven that nothing 
was stolen, it was only an attempt, and the suits was outside the store. 
That indictment accused me falsely of taking away anything. ‘They re- 
trieved everything that was outside the windows. 

Tr 10 Q. Did you, when you entered a plea of guilty to unlawful entry, 
enter it with the understanding that you were pleading to attempt to com- 
mit alarceny? A. No, it was just plain unlawful entry. However, I 
want to have the record straight, there was no grand larceny committed, 

. nothing was taken away, and I didn't receive nothing because I didn't 

get away with nothing. Maybe ten days later they arrested me. 

Q. When you entered a plea of guilty to unlawful entry did you enter 
a plea to the attempt to commit larceny? A. I was only seventeen; I 
wasn't familiar with the law; whatever the attorney advised me to do I 
did. : 
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Q. Then you did not plead guilty to unlawful entry that you commit- 
ted the crime of larceny, but did you plead intent or attempt to commit 
the crime of larceny? A. It was only attempt because they found it. 

Q. Then am I to understand when you pleaded guilty to unlawful 
entry you plead that with the understanding that you were pleading guilty 
to unlawful entry with attempt to commit larceny? A. That is correct. 
As I stated before, them suits was outside the window, the police came, 

I ran away, I didn't receive any goods, I didn't steal anything because they 
found it, they took it, it was only. attempt. 

Q. Then am I to understand that you plead guilty to unlawful entry 
with attempt to commit the crime of larceny? A. That is my understand- 
ing. I didn't understand things at the time. I was only a boy of seventeen. 

Q. According to Exhibit #8 you were allowed to plead guilty to a 
lesser crime than charged in the indictment. Is that correct? A. That 


is correct. That is because that I explained to my lawyer I didn't steal 
anything. The suits was recovered right in front of the window. I didn't 


have anything in my possession. 

Q. What sentence are you now serving? A. I'm serving a thirty- 
year sentence. They combined two fifteen-year sentences and made thirty 
years out of it. 

Q. When were you convicted of this present offense? A. June 29, 
1931. That is, I pleaded guilty at that time. I was sentenced July 9, 
1931. 

Q. What court was that? A. Court of General Sessions, New 
York City. 

Tril QQ. What was the crime? A. Robery in the third. 

Q. I show you copy, record of conviction and sentence, setting 
forth that in Court of General Sessions, County of New York, City of 
New York, setting forth that Anthony De Bernardo on June 29, 1931 was 
convicted by confession of the crime of robbery, third degree, while 
armed, and on July 9, 1931 was sentenced to State Prison for a term of 
fifteen years, five years of said term being imposed by the court as 
increased punishment provided by Section 1944 of the Penal Law. Does 
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this record of conviction and sentence relate to you? (Record examined 

by respondent). <A. That is correct. : 

Q. This copy of conviction and sentence is entered of record as 

Exhibit #9. Have you any objection? A. I haven't. , 

Q. You stated that you are now serving two fifteen-year sentences ? 

A. Yes. : 

Q. Was there another conviction in addition to this fifteen years ? 

A. That's right. 

Q. When was that? A. That was in 1932. ! 
Q. In what court was that? A. Court of White Plains, New York. 

Q. Of what offense were you convicted then? A. Robbery in the 

second. | 

Q. Were these two separate offenses? <A. Separate offenses. 

Q. Were you sentenced to these two fifteen-year sentences at the 
same day inthe same court? A. No. | 

Q. In what court were you sentenced for the one you say White 
Plains, N.Y.? A. I believe it was in September 1932. 

Q. Were you serving a sentence at the time? A. I was under 
this sentence here. : 

Q. Were you in state prison at the time when you were taken to 
White Plains, N.¥.? A. No. I escaped from Sing Sing. _ 

Tr12 Q. Exhibit #9 shows that on July 9, 1931 you were sentenced in 
Court of General Sessions, New York, New York, to fifteen years im- 
prisonment for the crime of robbery, third degree? A. That is cor- 
rect. : 

Q. Were you committed to a state prison at that time? A. Sing 
Sing Prison. 

Q. When did you escape from Sing Sing? A. Some time in July 
1932. : 

Q. Was that when this second crime was alleged to have been com- 
mitted, after you had escaped from Sing Sing Prison? A. That is cor- 


rect. 


Q. How long were you at large before you were apprehended after 
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your escape from Sing Sing? A. One month. 
Q. What was the date of this sentence at White Plains Court ? 


A. Some time in September 1932. 

Q. Were these two fifteen-year sentences consecutive or concurrent? 
A. They were consecutive. 

Q. Then doI understand this clearly, that on June 29, 1931 you 
were convicted of robbery, third degree while armed, in Court of Gen- 
eral Sessions, New York, N.Y. and on July 9, 1931 sentenced to fifteen 
years imprisonment and you were committed to Sing Sing Prison, Ossining, 
New York, from which institution you stated you escaped and then com- 
mitted the crime of robbery, in White Plains, N. Y., were apprehended 
and then sentenced at White Plains in September 1932 to an additional 
fifteen years? A. That is right. 

Q. How long had you been in Sing Sing when you escaped? A. Over 


a year. 


Q. Then these two fifteen-year sentences are for two separate crimes 


committed separate dates, and you were convicted on separate dates. 
Is that correct? A. That is correct. 

Q. Under what name were you convicted? A. The same name. 

Q. In what court was that? A. County Court, White Plains, New 
York. 

Tr 13  Q. Do you have any documents you wish to present at this time? 
A. I am not in a position to have documents. Iam inhere. I am at- 
tacking these two convictions in the Appellate Division. It will change 
the entire picture. 

Q. Do you know when you may expect a decision? A. In the Appel- 
late Division I have until April 28 to have my papers in. As far as the 
White Plains conviction, I intend to attack that too. 

Q. Have you any further statements to make? A. Yes. Well, 
first of all I have served all these years here and I am not a young man 
anymore of twenty-one years old, whenI first entered prison. Asa 
matter of fact, I was forty-three years old the 28th January. I would 
like to be given an opportunity to stay here. My family has been with 
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me all these years. I have no one in Italy, I can't speak the language. 
My brothers, brother-in-laws, and nephews fought to this country, 
fought for justice, equality. In the event I was deported it's the last 
time I would see my family on earth alive because they are not in a posi- 
tion to come over and visit me. One of my brothers gave his life for this 
country. My mother died since I am in prison. I would like to be buried, 
when my time comes, where they are buried today. I never violated a 
Federal law, and never intend to. If thisis a final hearing, although I 
would like to say more at some later date, if my counsel was here he 
would advise me, if I had a counsel, or object to some questions that 
was asked me. I am no attorney and don't profess to be one. The little 
education that I have I bettered myself in this institution. So I hope and 
pray that no warrant will be lodged against me, not only for myself, but 
for my family also that's waited over twenty-one years for me. Don't 
punish them. They have suffered enough with me. Any consideration 
shown I am sure that no one will regret it. I have also volunteered in 
the second world war here but, of course being I was in prison I was re- 


fused. That's all I would like to say at this time and I want to thank you 


for giving me the opportunity. 

Q. You stated that you would like to say something at a later date? 
A. Thatis correct. I would like to hear the decision, I would like to 
receive the decision first. : 

Q. You are informed that the hearing is being adjourned today to 
afford you additional time in which to prepare whatever further statement 
you would like to say, as you stated you would like to say something 
as a later date, and further adjournment is required by the Government 
in order to obtain a copy of the conviction which you state was issued 
in the White Plains County Court, White Plains, N.Y. during September 
1932, for which you received an additional fifteen years, as you stated, 
for another offense. Upon receipt of certified copy of the indictment, 
judgment of conviction, and sentence of the White Plains New York con- 

Tr 14 __ viction another date will be set to complete your hearing, at which 
time you will be given a further opportunity to make any further statement, 
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to offer any evidence, to have representation if you so desire, so that 
your case may be brought to a decision and conclusion. Do you under- 
stand that? A. Ido. If I had known that you needed the record of that 
conviction I could have brought it with me, for I have certified copies in 
my cell here which I got for my attack. I can get them for you now and 


you can complete the hearing. 


NOTE: At this point the hearing is adjourned for twenty minutes 
while respondent proceeds to his cell in this institution and returns with 
the following documents. 

RESPONDENT PRESENTS: 

Certified copy of indictment, Supreme Court, Westchester County, 
New York, setting forth that Anthony De Bernardo, and others, was in- 
dicted for crime of robbery, first degree. Also presents certified copy 
of extract from the minutes setting forth that at the term of County Court, 
County of Westchester, City of White Plains, New York on September 8, 
1932 entered plea of not guilty, robbery in the first degree; September 
14, 1932 withdrew his former plea and entered plea of guilty to robbery, 
second degree and on September 21, 1932 was sentenced to State Prison 
for a term of fifteen years, this sentence to begin at the expiration of 
the term he is now serving. 

SPECIAL INQUIRY OFFICER TO RESPONDENT: 

Q. Do you have any objection to this certified copy of indictment 
and extract from the minutes being made part of the record of hearing 
in your case? <A. I have no objection. I cannot say anything unless a 
lawyer would be here. Maybe he would object. I don't know. 

Q. Do you admit that this indictment and extract of minutes relate 
to you? A. That is correct. 

Q. On the basis of the evidence adduced at the hearing I hereby 
lodge the following additional charge, to wit: The Immigration Act of 
February 5, 1917 for the reason that he has been sentenced subsequent 
to May 1, 1917 to imprisonment more than once for a term of one year 
or more for the commission subsequent to entry of a crime involving 
moral trupitude - robbery, second degree. This means that in addition 
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Tr15 to the charges specified in the warrant of arrest you appear to be 
subject to deportation on the ground that, in addition to the charges al- 
leged in the warrant of arrest, you have been sentenced to imprisonment 


for one year or more for the crime of robbery, second degree. Do you 
understand that? A. I understand. 
Q. You are advised that should you desire to obtain an attorney 


or other qualified person to represent you on this charge, permission 

for the continuance of the hearing will be granted. Do you desire repre- 
sentation? A. From the start, on September 12, I stated I would like 

a counsel. However, I received a visit here in September and I explained 
to my people. They have no funds to retain a counsel for me. I have 

no funds to retain a counsel for me. Being as you wanted to go ahead 
with the hearing whether I had representation or not, I am going ahead 
with the hearing. : 

Q. Do you desire additional time in which to prepare a defense against 
this lodged charge? A. No. I told you about this charge, which you didn't 
know anything about. I brought up these records and gave them to you. 

Q. Did you surrender these copies willingly? A. Yes, naturally. 

Q. Do you have any documents or letters which you wish to present 
and to be made part of the record? A. I have a letter here which will 
explain the Westchester County conviction, which is why I am attacking 
it. I wish you would read it, it will throw some light on the case. 

Q. Certified copy of indictment, Westchester County Court, White 
Plains, N.Y. is entered of record as Respondent's Exhibit "a", Certi- 
fied copy of extract from minutes, same court, September 8, 1932, is 
entered of record as Respondent's Exhibit "B". Copy of letter dated 
January 31, 1949 from William H. Morris is entered of record as Re- 
spondent's Exhibit "C" (certified copies to be made and original letter 
returned to Respondent.) Do you understand? A. Yes. | 

Q. Have you anything further to say? A. Asfaras this alleged 
crime in Westchester County, I am completely innocent of the robbery, 
which that letter from the attorney shows. As I stated batour, I am going 
to attack that illegal conviction at a later date. 
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Q. The minutes, your Exhibit 'B", show that you entered a 
plea of guilty to robbery, second? A. I had no alternative but to do so. 


Tr 16 QQ. But you did enter a plea of guilty? <A. That is correct. 
Q. As soon as practicable you will be furnished with a copy of my ; 
decision and at that time fully advised as to your right to take an appeal 7 
and as to the period during which you must file such appeal. If you fail é 


to file or take an appeal within the required time, then the decision will 
be final. Do you understand? A. Yes. I would like to add something 
to the record. In the event of an adverse decision I hereby notify the 


proper authorities that I appeal from that decision. 





HEARING CLOSED. 


I hereby certify that to the best of my knowledge and belief the 
record is a true report of everything stated during the course of the 
hearing, including oaths administered and the rulings on objections, 


except statements made off the record. 
| /s/ A. G. Casavant 


Special Inquiry Officer 


I certify that the foregoing is a full, true, and correct transcript 


of my stenographic notes taken in this hearing. (Bk. #31). 
, /s/ Leon G. Gennett 


S tenographer 
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July 2 - 1953 
A-7991057 - St. Albans 
ANTONIO DEBERNARDO or ANTHONY DEBERNARDO- 
or ANTHONY JAMES DEBERNARDO 


“s IN DEPORTATION PROCEEDINGS: : 
In Behalf of Respondent: Mrs. Jean Villani (sister) (Representative) 
480 College Avenue, Box S2 

he. New York, N. Y. | 

, i (Heard May 13, 1953) 

CHARGES: | 
Warrant: Act of 1917 - sentenced more than once after entry 
for crimes - Robbery, third degree and Unlawful Entry 


Lodged: Act of 1917 - sentenced more than once after entry 
for crimes - Robbery, second degree 


APPLICATION: Suspension of deportation 

This case is before us on appeal from the decision of the Special 
Inquiry Officer dated February 25, 1953, directing the subject's deporta- 
tion under the Immigration Act of 1917 in that, on or after May 1, 1917, 
he has been sentenced more than once to imprisonment for terms of one 
year or more because of conviction in this country for crimes involving 
moral turpitude, committed after entry, to wit: Unlawful Entry, Rob- 
bery, third degree and Robbery, second degree. All the exceptions 
> listed on the back of the appeal form have been checked and the alien's 

sister has appeared before us in oral argument, at which time she 

pleaded the sympathetic feature that the alien's family were all in the 
United States and that his deportation would necessarily have to be toa 
country where he has no family since he has been in this country since 
he was two years of age. ! 

The record relates to a 43-year-old single male alien, a native 
and citizen of Italy. He entered the United States at the port of New York 
on June 15, 1912, at which time he was admitted for permanent residence. 


He was then about two years of age. He has resided in this country at 
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all times since that entry. 

The record shows that the respondent was convicted, on his plea 
of guilty, in the County Court, Bronx, New York, of the crime of un- ' 
lawfully entering a building in violation of Section 405 of the New York 
Penal Code and on October 4, 1927 he was sentenced to New York City 
Reformatory for an indefinite term, maximum being three years, for the 
crime committed in 1927, date unknown. He was also convicted in Court 
of General Sessions, New York, New York, on June 29, 1931, of the 
crime of Robbery, third degree, while armed, and sentenced July 9, 
1931 to State Prison for a term of fifteen years, five years of said term ’ 
imposed by the court as increased punishment, as provided by Section 
1944 of the Penal Code, (while armed). After serving more than a year 
of that sentence, and during July of 1932, the respondent escaped from 
State Prison. Thereafter, he was convicted in Westchester County Court, 
White Plains, New York, on September 14, 1932, of the crime of Robbery, 
second degree, crime committed August 14, 1932, and sentenced to State 
Prison for a term of fifteen years. 

This case was previously before us and on that occasion, specifically 
July 30, 1952, we ordered the proceedings reopened for the purpose of 
ascertaining whether the first crime specified above is one involving 
moral turpitude. The Special Inquiry Officer in his decision of February 
25, 1953 concludes that the crime does involve moral turpitude. In 
reaching that conclusion he quoted substantially from the language of this 
Board appearing in Matter of W-, A-5636445, BIA - January 19, 1951, 
Int. Dec. 228, in which we considered a problem arising under the same 
statute. The facts of this case, for the purposes pertinent to our present 
consideration, are the same as in that. There is no reason to overturn 
our prior decision now. Therefore, the conclusion of the Hearing Offi- a 
cer in this respect is confirmed. 

In addition, we have previously pointed out that the respondent was 
convicted and sentenced for term of one year or more for a third crime 
of Robbery in the second degree. This crime was included in the charge 
lodged by the Special Inquiry Officer at the reopened hearing. Thus, and 


~ 
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on this record, the alien is deportable under the Immigration ‘Act of 
February 5, 1917, for the reason that he has been sentenced subsequent 
to May 1, 1917 to imprisonment on three occasions for terms of one year 
or more for the commission subsequent to entry of three crimes involv- 
ing moral turpitude. | 

This alien has applied for discretionary relief under the provisions 
of Section 19 (c) of the Immigration Act of 1917, as amended. However, 
Section 19 (d) of that Act, in view of his criminal record as previously 
spelled out, renders him ineligible for discretionary relief under Section 
19 (c). In addition, the record shows that he has been in jail almost all 
the time since he was fifteen years of age and clearly establishes that 
he is a recidivist. He is not married, his mother is dead and his father 
has not had any contact with the family for many years. Thus, his only 
relatives in this country are brothers and sisters. On the record, we do 
not feel that the factors here presented are essentially such as to merit 
for this respondent the favorable exercise of any other form of discre- 
tionary relief. Therefore, we will dismiss the appeal. : 

ORDER: It is ordered that the appeal be and the same is hereby 
dismissed. | 


Chairman 
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No. 13,767 


QUESTION PRESENTED 


This appeal is taken from a judgment by the District 
Court in favor of appellee after appellant alien had in- 
stituted action seeking declaratory relief from an order 
of deportation entered pursuant to the 1917 Immigration 
Act by appellee on the ground appellant had been more 
than once sentenced to prison terms of at least a year 
because of convictions in this country of crimes involving 
moral turpitude. In the opinion of appellee, the folowing 
question is presented: 


Whether appellant was afforded a fair deportation 
hearing, and thus due process, when appellant was in- 
formed of his right to be represented by counsel at such 
hearing and given five months within which to obtain 
counsel for such hearing, when appellant was represented 
by counsel in criminal law proceedings both prior to and 
subsequent to the deportation hearing and appellant did 
not obtain counsel for such hearing, and when appellant 
did not object to the holding of the deportation hearing 
without having counsel present and voluntarily testified 
that he had been convicted of the three crimes of armed 
robbery, unlawful entry and robbery and sentenced to 
terms of imprisonment totalling 33 years? 


Counterstatement of the Case 


Statates and Regulation Involved 


Summary of Argument 
Argument: 


TABLE OF CASES 


DelGuercio v. Delgadillo, 159 F.2d 130 (9th Cir. 1947), rev’d. 
grounds 332 U.S. 388 (1947) 

Dengeleski v. Tillinghast, 65 F.2d 440 (1st Cir. 1933) 

Harisiades v. Shaughnessy, 342 U.S. 580 (1952) 

Johnson v. Zerbst, 340 U.S. 458 (1938) 

Kwong Hai Chew v. Colding, 344 U.S. 590 (1953) 

Madokor v. Del Guercio, 160 F.2d 164 (9th Cir. 1947) 

Mealha v. Shaughnessy, 219 F.2d 600 (2d Cir. 1955) 

In re Raimondi, 126 F. Supp. 390 (N. D. Calif. 1954) 

Shioutakan v. District of Columbia, 98 U.S. App. D.C. 371, 236 F.2d 
666 (1902) 

United States ex rel Castro-Louzan v. Zimmerman, 94 F. Supp. 22 (E.D. 
Pa. 1950) 

United States ex rel Meyer V. Day, 54 F.2d 336 (2d Cir. 1931) 

United States ex rel Sirtie v. Commissioner of Immigration, 6 F.2d 233 
(D.C. N.Y. 1925) 

United States ex rel Ullah Vv. Shaughnessy, 87 F. Supp. 38 (S.D. N.Y. 


United States ex rel Wlodinger v. Reimer, 103 F.2d 435 (2d Cir. 1939) .. 
Wong Yang Sung v. McGrath, 339 U.S. 33 (1950) 
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Section 405, New York Penal Code 
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BRIEF FOR APPELLEE 





COUNTERSTATEMENT OF THE CASE 
A. The Appellant. 


Appellant is a native and citizen of Italy who last ar- 
rived in the United States at New York City on June 15, 
1912. He was two years of age at the time he was ad- 
mitted in the company of his mother and two sisters for 
permanent residence (J.A. 10, 16, 21-22; Immig. file,? Hear- 
ing of Feb. 5, 1953, Ex. 7). Appellant has resided continu- 





1 Immigration file A-7991057 relating to Anthony J. DeBernardo was filed 
in the District Court on March 14, 1957 (J.A. 10), and is a part of the record 
on appeal (J.A. 13). It has no continuous pagination. 
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ously in the United States since the date of his admission 
(J.A. 8, 22). In 1927, appellant was indicted in the State 
of New York for burglary in the third degree, larceny in 
the second degree, and criminally receiving stolen prop- 
erty. On the advice of counsel, he plead guilty in the 
Bronx County Court to the crime of unlawful entry (J.A. 
10, 14, 16, 22-24; Immig. file, Hearing of Feb. 5, 1953, Ex. 
8). Section 405 of the New York Penal Code, then in 
force, defined unlawful entry of a building as follows 
(J.-A. 14-15, 23): 


‘‘A person who, under circumstances or in a manner 
not amounting to burglary enters a building or any 
part thereof, with intent to commit a felony or a 
larceny, or any malicious mischief, is guilty of a mis- 
demeanor.”’ 


Appellant was sentenced? to the New York City Reforma- 
tory of Misdemeanants for an indefinite term of imprison- 
ment, the maximum being three years (J.A. 10, 16; Immig. 
file, Hearing of Feb. 5, 1953, Ex. 8). In 1928, appellant 
was convicted in New York for carrying a pistol in viola- 
tion of the ‘“‘Sullivan Law’’ and sentenced to the Elmira 
Reformatory for a term of imprisonment of 21 months 
(Immig. file, Hearing of Feb. 5, 1953, Ex. 6, p. 3). In 
1931, appellant was convicted upon an information filed in 
the Court of General Sessions, New York City, for the 
crime of robbery in the third degree, while armed, and 
was ‘sentenced to the New York State Prison for a term of 
imprisonment of 15 years (J.A. 10, 15-16, 24-25; Immig. 
file, Hearing of Feb. 5, 1953, Ex. 9). Somewhat more than 
a year later, he escaped from Sing Sing Prison. In Sep- 
tember, 1932, appellant was indicted for the crime of rob- 
bery in the first degree, allegedly committed in White 
Plains, New York, on August 14, 1932. He withdrew his 
plea of not guilty to the crime charged and plead guilty 
in the Westchester County Court to the crime of robbery in 





2 Although appellant was only 17 years old at the time of his conviction for 
unlawful entry, he already had a prior conviction for ‘‘ juvenile delinquency’’ 
and had been committed to a ‘*Truant School’’. (Immig. file, Hearing of 
Feb. 5, 1953, Ex. 8). 
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the second degree. He was sentenced to the New York 
State Prison for a term of imprisonment of 15 years, the 
sentence to begin at the completion of service of his previ- 
ous 15 year sentence. (J.A. 10, 16, 17, 25-26, 28 Immig. file, 
Hearing of Feb. 5, 1953, Exs. A, B). Appellant is not mar- 
ried, his mother is dead and his father has had no contact 
with him for many years. His only relatives in this 
country are brothers and sisters. (J.A. 33). 


B. Administrative Proceedings. 


In February, 1932, a warrant of arrest for deportation 
was issued by the Assistant Secretary of Labor which 
charged that appellant was deportable pursuant to Section 
19 of the Immigration Act of 1917, in that appellant had 
been sentenced to imprisonment more than once for a term 
of one year or more for the commission subsequent to 
entry of a crime involving moral turpitude, to wit, robbery 
in the third degree and unlawful entry (J.A. 19; Immig. 
file, Hearing of Feb. 5, 1953, Ex. 1). The warrant was 
served and a hearing was held on such charge at Sing 
Sing Prison in April, 1932, at which time appellant was 
advised of his right to be represented by counsel and appel- 
lant stated he did not want a lawyer. He admitted that he 
had been convicted of the crimes of robbery in the third 
degree and unlawful entry. (J.A. 5; Immig. file, Hearing 
of Feb. 5, 1953, Ex. 6; pp. 24). Appellant was ordered 
deported upon the charge contained in the warrant, but 
such deportation was ordered deferred until such time as 
appellant was released from imprisonment (J.A. 11; 
Immig. file, Order of Board of Immigration Appeals, 
dated May 12, 1932, and Warrant of Deportation, dated 
May 12, 1932). 

In July, 1952, the Board of Immigration Appeals, upon 
a motion by appellant, ordered that its prior order and 
the warrant of deportation be withdrawn and that the pro- 
ceedings be reopened for the purpose of receiving new 
material evidence with a view to ascertaining whether or 
not the crime of unlawful entry involved moral turpitude 
(J.A. 8, 11, 18, 32; Immig. file, Hearing of Feb. 5, 1953, 
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Ex. 4). In September, 1952, appellant’s reopened hearing 
was held pursuant to notice at the Clinton State Prison 
at Dannemora, New York, where appellant was serving 
his term of imprisonment (J.A. 18). The following collo- 
quy took place between the hearing officer and appellant 
(J.A. 19-20) : 


‘“‘Q. The purpose of these proceedings is to reopen 
the hearing in your case to afford you an opportunity 
to show cause why you should not be deported from 
the United States. Do you understand that? <A. I do. 
_ Q. The warrant of arrest issued February 8, 1932 
by the then Assistant Secretary of Labor charged that 
you were in the United States in violation of the Im- 
migration Act of 1917 for the reason that you had 
been sentenced after May 1, 1917 to imprisonment 
more than once for a term of one year or more for 
the commission subsequent, that is after your entry, 
of crimes involving moral turpitude, namely: robbery, 
third degree, and unlawful entry. Do you understand 
that? A. Yes. 

Q. At this reopened hearing you have the right to 
be represented by counsel of your own choice and at 
your Own expense, or by any other person duly quali- 
fied to practice before the Immigration and Naturali- 
zation Service. Do you wish to be so represented? 
A. Well, I do, but I have been a ward of the State 
over 21 years; I have no funds so far as retaining an 
attorney or getting legal advice from any naturaliza- 
tion member who has practiced anything about natu- 
ralization laws. 

- Q. Do you desire to be represented at the reopened 
hearing? 

| A. I do, but there are things I don’t know, like the 
law of 1917. I know I came in 1911. I don’t know what 
the laws of 1917 are. 

Q. The question is this, whether or not you want to 
proceed with the reopened hearing at this time without 
representation, or whether or not you desire to be 
represented by a counsel or by any other person duly 
qualified to represent you? 
| A. I would like to be represented by counsel because 
things in this proceeding I don’t understand as far as 
Immigration laws. I would like this hearing post- 
poned as I desire to be represented by counsel. 
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Q. You are informed that in view of the fact that 
you desire to be represented by counsel at the hearing, 
your hearing is adjourned today to afford you an 
opportunity to obtain representation, with the under- 
standing that when your reopened hearing date is set 
in the near future, that the hearing will be proceeded 
with, with or without counsel. Do you understand 
that? A. Yes. 

Q. You are requested to advise the District Director, 
Immigration and Naturalization Service, St. Albans, 
Vt., as the address appears on the letter of Septem- 
ber 5, 1952 notifying you of the time of the hearing, 
as to when your counsel or representative will be 
available. It is understood that you will take im- 
mediate steps to obtain counsel. Do you understand 
that? A. I do.’’ 


On February 5, 1953, appellant’s hearing was recon- 
vened pursuant to notice at the Clinton State Prison 
at Dannemora, New York. The following colloquy took 
place between the hearing officer and appellant (J.A. 20- 
Ziv: 


‘‘Q. Are you the same Anthony James De Bernardo 
whose hearing was adjourned at this institution on 
September 12, 1952? 

A. That’s right. 

Q. At that time the hearing was adjourned to afford 
you an opportunity to obtain counsel if you so desire, 
and you were placed on notice that if you did not de- 
sire or obtain counsel, that the hearing would be pro- 
ceeded with at the next date it was set? 

A. That’s right. 

Q. Have you obtained counsel? A. I had a visit 
here on September 27 and 28 of 1952 and told my 
family. They cannot retain counsel, they have no 
money. 

Q. Are you ready and willing to proceed with 
the reopened hearing at this time without representa- 
tion? A. Well, I have no counsel. 

Q. I show you copy of letter sent to you January 
26, 1953 notifying you of the time and place of re 
opened hearing in your case. Did you receive the 
letter? A. Yes, I have it. 

Q. Letter dated January 26, 1953 notifying you of 
the time and place of hearing in your case is entered 
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of record as Exhibit #5 Do you understand? A. 
Yes. 

Q. You are informed that I have read the previous 
hearing accorded _you at Sing Sing Prison, Ossining, 
New York April 5, 1932. Would you like me to read 
that hearing so it would bring you up to date? A. At 
that time I didn’t understand it was a hearing. 

Q. Do you want me to read it to you or would you 
like to read it yourself? A. I just as soon read it. 

S.I.0.: Let the record show respondent reads 
previous hearing. 

Q. As previously informed and as you stated on 
September 12, 1952 you had received a copy of letter 
from the Board of Appeals in Washington that the 
hearing be reopened for the purpose of receiving new 
material evidence. Also, you are again informed that 
the purpose of this reopened hearing is to afford you 
an opportunity to show cause why you should not be 
deported in conformity with law. Do you understand 
that? <A. Yes.’’ 


Appellant read the transcript of his deportation hearing 
held in 1932 (J.A. 21). Appellant identified a copy of the 
indictment which charged him with burglary in the third 
degree, larceny in the second degree and criminally re 
ceiving stolen goods, as relating to him (J.A. 22). Appel- 
lant stated that he had plead guilty to the crime of unlaw- 
ful entry with attempt to commit larceny*® (J.A. 24). 
Appellant identified a copy of the conviction and sentence 
for the crime of robbery in the third degree, while armed, 
as relating to him (J.A. 25). Appellant stated that he 
had plead guilty to such crime (J.A. 24). Appellant 
stated that he had been convicted of a separate offense of 
robbery in 1932 (J.A. 25). The following colloquy took 
place between the hearing officer and appellant (J.A. 26, 
27, 28, 29): 


‘*Q. Were these two fifteen-year sentences consecn- 
tive or concurrent? A. They were consecutive. 





3 Although the transcript reads ‘‘attempt to commit the crime of larceny’’, 
it would seem that in view of the use of the words ‘‘intent to commit a 
felony’? in Section 405 of the New York Penal Code and the question which 
appellant was answering (J.A. 24), appellant meant he had plead guilty to 
unlawful entry with intent to commit larceny. 
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Q. Then do I understand this clearly, that on June 
29, 1931 you were convicted of robbery, third degree 
while armed, in Court of General Sessions, New York, 
N. Y. and on July 9, 1931 sentenced to fifteen years 
imprisonment and you were committed to Sing Sing 
Prison, Ossining, New York, from which institution 
you stated you escaped and then committed the crime 
of robbery, in White Plains, N. Y., were apprehended 
and then sentenced at White Plains in September 
1932 to an additional fifteen years? A. That is right. 


Q. You stated that yon would like to say some- 
thing at a later date? A. That is correct. I would 
like to hear the decision, I would like to receive the 
decision first. 

Q. You are informed that the hearing is being ad- 
journed today to afford you additional time in which 
to prepare whatever further statement you would like 
to say, as you stated you would like to say something as 
[sic] a later date, and further adjournment is required 
by the Government in order to obtain a copy of the 
conviction which you state was issued in the White 
Plains County Court, White Plains, N. Y. during Sep- 
tember 1932, for which you received an additional 
fifteen years, as you stated, for another offense. Upon 
receipt of certified copy of the indictment, judgment 
of conviction, and sentence of the White Plains New 
York conviction another date will be set to complete 
your hearing, at which time you will be given a fur- 
ther opportunity to make any further statement, to 
offer any evidence, to have representation if you so 
desire, so that your case may be brought to a decision 
and conclusion. Do you understand that? A. I do. 
If I had known that you needed the record of that con- 
viction I could have brought it with me, for I have 
certified copies in my cell here which I got for my 
attack. I can get them for you now and you can com- 
plete the hearing. 


Nore: At this point the hearing is adjourned for 
twenty minutes while respondent proceeds to his cell 
in this institution and returns with the following docu- 
ments. 




















RESPONDENT PRESENTS: 


Certified copy of indictment, Supreme Court, West- 
chester County, New York, setting forth that Anthony 
De Bernardo, and others, was [sic] indicted for crime 
of robbery, first degree. Also presents certified copy of 
extract from the minutes setting forth that at the 
term of County Court, County of Westchester, City of 
White Plains, New York on September 8, 1932 entered 
plea of not guilty, robbery in the first degree; Sep- 
tember 14, 1932 withdrew his former plea and entered 
plea of guilty to robbery, second degree and on Sep- 
temper 21, 1932 was sentenced to State Prison for a 
term of fifteen years, this sentence to begin at the 
expiration of the term he is now serving. 


Spectan Inqurry OFrricer To RESPONDENT: 


Q. Do you have any objection to this certified copy 
of indictment and extract from the minutes being 
made part of the record of hearing in your case? A. I 
have no objection. I cannot say anything unless a 
lawyer would be here. Maybe he would object. I don’t 
know. ! 

'Q. Do you admit that this indictment and extract 
of minutes relate to you? A. That is correct. 

‘Q. On the basis of the evidence adduced at the hear- 
ing I hereby lodge the following additional charge, to 
wit: The Immigration Act of February 5, 1917 for 
the reason that he has been sentenced subsequent to 
May 1, 1917 to imprisonment more than once for a 
term of one year or more for the commission subse- 
quent to entry of a crime involving moral turpitude— 
robbery second degree. This means that in addition 
to the charges specified in the warrant of arrest you 
appear to be subject to deportation on the ground 
that, in addition to the charges alleged in the war- 
rant of arrest, you have been sentenced to imprison- 
ment for one year or more for the crime of robbery, 
ous degree. Do you understand that? A. I under- 
stan: 

Q. You are advised that should you desire to obtain 
an attorney or other qualified person to represent 
you on this charge, permission for the continnance of 
the hearing will be granted. Do you desire repre- 
sentation? A. From the start, on September 12, I 
stated I would like a counsel. However, I received a 
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visit here in September and I explained to my people. 
They have no funds to retain a counsel for me. I 
have no funds to retain a counsel for me. Being as 
you wanted to go ahead with the hearing whether I 
had representation or not, I am going ahead with the 

Q. Do you desire additional time in which to pre- 
pare a defense against this lodged charge? A. No. I 
told you about this charge, which you didn’t know 
anything about. I brought up these records and gave 
them to you. 

Q. Did you surrender these copies willingly? A. 
Yes, naturally.’’ 


Appellant filed as an exhibit a letter from his attorney 
concerning the most recent robbery conviction (J.A. 29; 
Immig. file, Hearing of Feb. 5, 1953, Ex. C). The Special 
Inquiry Officer entered his decision on February 23, 1953 
(J.A. 14), in which he concluded (J.A. 17). ‘‘That under 
Section 19 of the Immigration Act of 1917, the respondent 
[appellant] is subject to deportation, in that, on or after 
May 1, 1917, he has been sentenced more than once to im- 
prisonment for terms of one year or more because of con- 
viction in this country of crimes involving mortal turpitude, 
committed after entry, to wit: Unlawful Entry, Robbery, 
third degree, and Robbery, second degree.”’ 


Appellant appealed to the Board of Immigration Ap- 
peals and his sister represented him in such proceeding. 
She pleaded the sympathetic features of the case, including 
the fact that the 25 members of his family were eagerly 
awaiting his release and return from prison (Oral Argu- 
ment before the Board of Immigration Appeals of May 
13, 1953, p. 1), but she presented no oral argument on the 
legal issues involved (J.A. 9, 31). The Board upheld the 
decision of the Special Inquiry Officer and stated (J.A. 
32-33) : 


‘‘This case was previously before us and on that 
occasion, specifically July 30, 1952, we ordered the 
proceedings reopened for the purpose of ascertaining 
whether the first crime specified above is one involving 
moral turpitude. The Special Inquiry Officer in his 
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decision of February 25, 1953 concludes that the crime 
does involve moral turpitude. In reaching that con- 
clusion he quoted substantially from the language of 
this Board appearing in Matter of W-, A-5636445, 
BlA—January 19, 1951, Int. Dec. 228,* in which we 
considered a problem arising under the same statute. 
The facts of this case, for the purposes pertinent to 
our present consideration, are the same as in that. 
There is no reason to overturn our prior decision now. 
Therefore, the conclusion of the Hearing Officer in this 
respect is confirmed. 

In addition, we have previously pointed out that 
the respondent was convicted and sentenced for term 
‘of one year or more for a third crime of Robbery in 
the second degree. This crime was included in the 
charge lodged by the Special Inquiry Officer at the 
reopened hearing. Thus, and on this record, the 
alien is deportable under the Immigration Act of 
February 5, 1917, for the reason that he has been 
sentenced subsequent to May 1, 1917 to imprison- 
ment on three occasions for terms of one year or more 
for the commission subsequent to entry of three 
crimes involving moral turpitude.”’ 


The Board ruled that appellant was ineligible for dis- 
cretionary relief pursuant to Section 19(c) of the Im- 
migration Act of 1917, as amended, in view of his criminal 
record (J.A. 33). 

An order of deportation was entered against appellant 
in July, 1953. He was released from prison in October, 
1953, and taken into custody by immigration officers and 
detained on Ellis Island. During his detention on Ellis 
Island, he contributed sums of money on three occasions 
to persons living in Italy who had been previously de- 
ported from the United States. In April, 1954, he was 
released from Ellis Island pursuant to the terms of an 
Order of Supervision. (Immig. file, Hearing of Novem- 
ber 8, 1954, pp. 2, 3, 56). In June, 1954, appellant re 
ported to immigration officials the status of a New York 
court proceeding, relating to his first robbery conviction, 
which appellant’s attorney was undertaking for him 


4 Matter of W.,4L & N. Dec, 241, 
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(Immig. file, Hearing of June 14, 1954, p. 4). Appellant 
was ordered to report on April 15, 1955, for deportation 
to Italy (J.A. 4). 


C. Judicial Proceedings. 


On April 12, 1955, appellant filed in the United States 
District Court for the District of Columbia a complaint 
seeking declaratory relief from the deportation order and 
naming the Attorney General as defendant (J.A.1). Ap- 
pellant sought judgment declaring 1) that the deporation 
hearings accorded him in 1932 and 1953 violated due 
process and his constitutional right to assistance of coun- 
sel and the Immigration and Nationality Act of 1952; 2) 
that the conclusion that his conviction for unlawful entry 
is a conviction of a crime involving moral turpitude is 
contrary to law; and 3) that the deporation order is null 
and void (J.A. 4, 9). The United States Attorney an- 
swered on behalf of appellee and contended that the com- 
plaint failed to state a cause of action, that the adminis- 
trative proceedings had been properly conducted and that 
the administrative findings were supported by the facts in 
the administrative record (J.A. 5, 9). The District Court 
entered Findings of Fact and the following Conclusions 
of Law (J.A. 11): 


‘1. Plaintiff was properly held deportable by agents of 
defendant under the Immigration Act of February 5, 
1917, in that, on or after “May 1, 1917, he had been 
sentenced more than once to imprisonment for terms 
of one year or more because of convictions in this 
country of crimes involving moral turpitude, com- 
mitted i tee entering, to wit: unlawful entry, rob- 
bery, third degree, and robbery, second degree. 


2. There was no denial of due process in plaintiff’s de- 
portation hearings, since he was afforded ample and 
reasonable opportunity to obtain counsel. 


3. The crime of unlawful entry, of which plaintiff was 
convicted, involves moral turpitude. 


4, Defendant is entitled to judgment herein.’’ 
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The District Court entered judgment in favor of appellee 
on February 1, 1957, and appellant noted a timely appeal 
(J.A. 12). 


STATUTES AND REGULATION INVOLVED 


1. Section 19(a) of the Immigration Act of 1917, 39 
Stat. 889, provides in pertinent part: 


. [A]ny alien who is hereafter sentenced to im- 
prisonment for a term of one year or more... or who 
is hereafter sentenced more than once to such a term 
of imprisonment because of conviction in this country 
of any crime involving moral turpitude, committed at 
any time after entry ... shall, upon the warrant of the 
Secretary of Labor, be taken into custody and de- 
ported..." 


2. Section 6(a) of the Administrative Procedure Act of 
1946, 60 Stat. 241, 5 U.S.C. § 1005(a) (1952) provides in 


pertinent part: 


_ Except as otherwise provided in this Act any per- 
son compelled to appear in person before any agency 
or representative thereof shall be accorded the right 
to be accompanied, represented, and advised by counsel 
or, if permitted by the agency, by other qualified 
representative. sie 


3. 8 C.F.R. § 150.6 (1949) provides in pertinent part: 


_ **(a)... After the alien has been taken into custody 
under a warrant of arrest and has been given a reason- 
able time to arrange for his defense, aaa if de- 
sired, representation by counsel . 


(c) ... At the beginning of a hearing under a pe 
rant of. arrest, the presiding inspector shall . 
prise the alien, if not represented by counsel, that 1 he 
may be so represented if he desires and require him 
to state then and there for the record whether he de- 
sires counsel... .”’ 
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SUMMARY OF ARGUMENT 


Appellant contends not only that he was entitled to be 
advised of his right to representation by counsel at his 
deportation hearing if he so chose, which was done, but that 
the hearing officer should have obtained counsel for him be- 
cause he and his family were without funds to retain coun- 
sel. There is neither statutory nor judicial authority to 
support this contention. Due process requires only that 
aliens be afforded a fair hearing prior to deportation. The 
record reveals that appellant had counsel representing him 
prior to and subsequent to the deportation hearing, and 
that appellant was making financial contributions to persons 
in Italy some eight months after his hearing, while still 
in confinement. The deportation hearing was postponed for 
five months in order that appellant might obtain counsel 
and appellant did not object to the subsequent holding of 
such hearing without counsel. Appellant was deportable on 
the ground that he had been convicted subsequent to entry 
of more than one crime involving moral turpitude and sen- 
tenced to imprisonment for more than one year for each 
conviction. The fact of appellant’s convictions of crimes 
concededly involving moral turpitude was established by 
his own voluntary testimony and the New York State ree- 
ords of the indictments, convictions and sentences. There 
was nothing that counsel could have done to change the re- 
sult of the deportation hearing. Even if the instant case 
were returned for another hearing, at which time appellant 
would be represented by counsel, the statute and the facts 
would require appellant’s deportation. 


ARGUMENT 


Appellant Was Afforded A Fair Hearing 


Appellant was advised at his deportation hearing in Sep- 
tember, 1953, of his right to be represented by counsel, at 
his own expense, if he so desired. Appellant stated he 
wanted to be represented by counsel and asked that the 
hearing be postponed (J.A. 19). The hearing was postponed 
to enable appellant to obtain counsel (J.A. 20). Some four 
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months later, appellant was advised of the date when his 
hearing would be held (J.A. 21). He had almost two weeks 
within which to ask for a further postponement but he did 
nothing (J.A. 20). The District Court was correct upon 
these facts in concluding that appellant had not been de- 
prived of due process because he had been ‘‘afforded ample 
and reasonable opportunity to obtain counsel.’’ (J.A. 11). 
The fact that the deportation hearing was held in prison 
did not prejudice appellant since opportunity was given him 
to obtain counsel. See United States ex rel. Clodinger v. 
Reimer, 103 F.2d 435, 486 (2nd Cir. 1939); United States 
ex rel. Ullah v. Shaughnessy, 87 F. Supp. 38, 39 (S.D.N.Y. 
1949). 

Appellant urges that the hearing officer, after being ad- 
vised that appellant and his family were without funds, 
should have secured representation for him (Br. at p. 15). 
In the first place, appellant’s avowed reasons for not ob- 
taining counsel—that he and his family were without funds 
(J.A. 19, 20-21)—are contradicted by his own actions. The 
record reveals that in 1949 he was represented by counsel 
in an unsuccessful collateral attack on his first robbery con- 
viction (Immig. file, Hearing of Feb. 5, 1953, Ex. C). In 
June, 1954, he was prosecuting a criminal law proceeding of 
an appellate nature in the New York courts and was repre- 
sented by counsel (Immig. file, Hearing of June 14, 1954, 
p. 4). To say that the 25 members of appellant’s family 
could not afford to retain an attorney in February, 1953, 
although they had done so in 1949 and did so in June, 1954, 
seems incredible. Moreover, while appellant professed to 
be without funds himself in February, 1953, to retain an 
attorney, between October, 1953 and April, 1954, he con- 
tributed money on three different occasions to persons in 
Italy, during all of which time he was in eustody (Immig. 
file, Hearing of November 8, 1954, pp. 5-6). 

Assuming arguendo that appellant really was unable to 
obtain counsel, he still did not object to the holding of his 
hearing without counsel in February, 1953. He neither re- 
quested a further postponement of the hearing nor any 
assistance from the hearing officer (J.A. 21). He appeared 
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to aequiesce to the continuation of the hearing and thus 
he cannot now complain. See Del Guercio v. Delgadillo, 159 
F.2d 130 (9th Cir. 1947). 

Assuming arguendo that appellant could not have ob 
tained counsel and did not waive his objection to the depor- 
tation hearing being held without representation for him- 
self, appellant’s argument still fails. He urges that the 
immigration hearing officer must advise the alien of his 
right to counsel, must obtain counsel when the alien can- 
not do so himself and must be certain that waiver of such 
right is competent and intelligent. In sum, appellant seeks 
to apply the principles of Johnson v. Zerbst, 340 U.S. 458 
(1938), to immigration law but he can cite neither legisla- 
tive nor judicial pronouncements in support of his argu- 
ment. It is clear that, however severe its consequences, 
deportation, proceedings are civil and not criminal. Harisi- 
ades v. Shaughnessy, 342 U.S. 580, 594 (1952). The Immi- 
gration Act of 1917 does not require the immigration hear- 
ing officer to obtain counsel for an alien at the deportation 
hearing. Compare Shioutakon v. District of Columbia, 98 
U.S. App. 371 (1956). The applicable regulation—8 C.F.R. 
§ 150.6 (1949)—requires only that the alien be apprised of 
his right to counsel, which was done in the instant case. 

Appellant cites the Immigration Manual (Br. at p. 14), 
an intra-office guide, but the fact that the immigration hear- 
ing officers have been solicitous of mental incompetents and 
minors does not mean that they should now be required to 
secure a legal representative for every alien who claims to 
be indigent. If the hearing officer were so required, then 
much of a deportation hearing would be turned over to a 
determination of the financial situation of the alien and the 
hearing itself would be vulnerable to delaying tactics by 
aliens anxious to postpone their deporation in any way 
possible. Section 6 of the Administrative Procedure Act 
does not require a hearing officer to provide counsel for 
an alien but requires only that the hearing officer permit 
counsel to be present if the alien wishes it. It should be 
noted that an immigration hearing officer has no authority 
to appoint counsel to represent aliens in deporation hear- 
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ings, as the courts appoint attorneys to represent criminal 
defendants. Ifa hearing officer did obtain a representative 
from a welfare agency for the alien, this would not consti- 
tute legal representation. Thus, as a practical matter, the 
hearing officer would be hard put to secure counsel for 
aliens in deportation hearings. 

Appellant relies on the argument that due process re- 
quires that the hearing officer should have secured counsel 
for him. It is settled that an alien is entitled to due process 
under the fifth amendment and that he may not be deported 
without a fair opportunity to be heard. Kwong Hai Chew 
v. Colding, 344 U.S. 590, 598 (1953); Wong Yang Sumg v. 
McGrath, 339 U.S. 33, 49, 50 ( ). The fact that he did 
not have counsel does not in and of itself render the hear- 
ing unfair. The record reveals that appellant was afforded 
a fair hearing. He was permitted to present all his evi- 
dence and to make whatever statements he wished. Com- 
pare United States ex rel. Castro-Louzan v. Zimmerman, 
94 ¥. Supp. 22 (E.D. Pa. 1950), where the court stated (25- 
26): 

‘‘T am not undertaking to hold that a person has an 
absolute right to counsel before administrative boards, 
nor am I holding that a denial of counsel would in 
every case prevent such proceedings being fair. Where, 
however, as in this case, important facts having a very 
distinct bearing on the ultimate outcome of the case 
were not presented because of the absense of counsel, 
then I have no hesitancy in finding that it did not meet 
the requirements of a fair hearing... Had all the facts 
which were adduced before me been presented at the 
hearings before the Immigration and Naturalization 
Service, even though counsel were not present, it is 
quite possible that my decision would have been to the 
contrary; but where facts are not presented which in 
all probability would have had an important bearing 
upon the judgment exercised by the Immigration and 
Naturalization Service, then the denial of the oppor- 
tunity to present such facts offends my sense of fair- 
ness. 


In the instant case, appellant has never advanced a claim 
that he is not deportable under section 19 of the 1917 Act. 
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The statutory language is unambignous and provides for 
deportation of any alien who is sentenced more than once 
to at least a year’s imprisonment because of conviction at 
any time subsequent to entry of crimes involving moral 
turpitude. Appellant had admitted the fact of his convic- 
tions of the two crimes of armed robbery and unlawful entry 
at his first deportation hearing in 1932 (Immig. file, Hearing 
of Feb. 5, 1953, Ex. 6, pp. 2-4). He admitted the fact of his 
convictions of the crimes of armed robbery, unlawful entry 
and robbery at the deportation hearing of February 5, 1953 
(J.A. 22, 25, 29-30). He testified freely concerning the 
nature of his crimes. Copies of the indictments, judgments 
and sentences were received in evidence at the hearing. All 
the evidence applicable to the deportation charge was in the 
record and there was no possibility of a different result if 
counsel had been present. There was nothing counsel could 
do and nothing that witnesses could supply that would 
change the result of the proceedings. Under these circum- 
stances the absence of counsel did not make the hearing 
unfair. See Madokoro v. Del Guercio, 160 F.2d 164 (9th 
Cir. 1947) ; Dengeleski v. Tillinghast, 65 F.2d 440 (1st Cir. 
1933) ; In re Raimondi, 126 F. Supp. 390, 394 (N.D. Calif. 
1954). 

Appellant contends finally that he was in need of counsel 
at his deportation hearing because there was present the 
issue of whether one of the crimes of which he had been 
convicted—unlawful entry—involved moral turpitude (Br. 
at pp. 13-14). In the first place, the question of whether 
unlawful entry was a crime involving moral turpitude was 
a purely legal issue which remained open for decision in 
the District Court when appellant, through his attorney, 
brought his declaratory judgment action. Consequently, 
appellant suffered no prejudice because he was without 
counsel at the deportation hearing and cannot successfully 
claim he was deprived of due process in this respect. See 
Umted States ex rel. Wiczynski v. Shaughnessy, 185 F.2d 
347, 348-349 (2nd Cir. 1950). Moreover, the particular crime 
of which appellant was convicted—unlawful entry in viola- 
tion of section 405 of the old New York Penal Code—has 
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been held to involve moral turpitude. United States ex rel. 
Sirtie v. Commissioner of Immigration, 6 F.2d 233 (D.C. 
N.Y. 1925). Also, it should be noted that appellant plead 
guilty to unlawful entry ‘‘with attempt to commit larceny”’ 
{J.A. 24). Both the crime of larceny and the attempt to 
commit such crime are considered to involve moral turpi- 
tude. United States ex rel. Meyer v. Day, 54 F.2d 336, 337 
(2nd Cir. 1931). It is interesting to note that appellant 
contended below that his crime of unlawful entry did not 
involve moral turpitude (J.A. 4, 9), but that he does not 
even raise this contention on appeal. Appellant apparently 
recognizes that whether the crime of unlawful entry in- 
volves moral turpitude has become academic in view of 
appellant’s convictions of the two crimes of robbery for 
which he received two 15-year sentences and which crimes 
clearly involve moral turpitude. Such convictions were re- 
lied upon by the hearing officer and are sufficient without 
more to support appellant’s deportation under section 19 of 
the 1917 Act. To return the instant case to the immigration 
hearing officer for another deportation hearing would be 
contrary to common sense. Appellant is deportable upon 
the admitted facts of record, which were obtained without 
any violation of appellant’s rights. Whether counsel had or 
had not been present at the deportation hearing, appellant 
would have been deportable as charged. In Mealha v. 
Shaughnessy, 219 F.2d 600 (2nd Cir. 1955), the alien con- 
tended, mter alia, that the deportation order was void be- 
cause he had not been represented at the deportation hear- 
ing by counsel and the court stated (601-602): 


‘<The argument appears to be that, once it was shown 
that at the hearing he was deprived of some right 
guaranteed by the Constitution, he became as of course 
entitled to another hearing; because no findings made 
- at such a hearing may stand, and the district court is 
_ without power to substitute findings of its own. This 
_ misconceives the function of such constitutional rights. 
If their supposed invasion could in no way have con- 
tributed to ellicit those facts on which the legality of 
his deportation depended, it is irrelevant. To hold 
otherwise would be to hold that he got a right of resi- 
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a dence which the law denied him because he was denied 
the right to dispute what was incontestably proved by 

r evidence adduced without any shadow of illegality.”’ 

¥ CONCLUSION 

> 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 


Ourtver GascH, 
Umted States Attorney. 


Lewis CARROLL, 
Joun W. Keen, II 
Assistant United States Attorneys. 
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